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RESOLUTION 


ON THE 


Report of the Secretariat Incident Enquiry 
Committee. 


Extract from,the Procecdings of the Government of Burma, Home Depa:tment.— 
No. 787C39, dated the 8th September 1939. 


READ— 
Home Department Police Branch Resolution No. 2$4C39, dated the 20th 
March 1939, appointing a Committee to enquire into the clash between 
the police and the picketers and demonstrators which took place near 
the Secretariat on the 20th December 1938, 


Resolution .—The Governor of Burma has read the Report of the 
Secretariat Incident Enquiry Committee and accepts the findings 
arrived at in the Majority Report. 

2. The Governor desires to place on record his thanks to the 
Hon’ble Mr. Justice Ba U, Senator U Thwin and U Sein Tun Aung for 
the great care with which they have conducted the enquiry and written 
their reports. 

OrbDERED—That the Report of the Committee be published and that 


a copy of this Resolution together with a copy of the Report be 
forwarded to the Chairman and to each member of the Committee. 


ORDERED ALSO—That this Resolution be published in the Burma 
Gazette. 


By order, 


A. McCRACKEN, 


Secretary to the Government of Burma, 
; Home Department. 
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REPORT. 


This Committee was appointed by the Government of Burma by its 
‘Gazette Extraordinary, dated the 20th March 1939, to enquire into and 
report upon :— 


(1) the composition of the assembly which came into conflict 
with the police on December 20th near the Secretariat, 
Rangoon, and the reasons for its presence there ; 

(2) the circumstances in which it came to be dispersed by 
force ; 

(3) the action of the police when so dispersing it ; 

(4) the casualties that were caused. 


Before we deal with the facts and record our findings thereon, we 
must express great regret at the delay in submitting this our report. 
‘The delay was due to differences of opinion on both facts and law. 
After several discussions we were able to agree on main points but our 
differences on general features of the case still remain. We, therefore, 
‘submit separate reports. 

In doing so we should like to explain exactly what we did. As we 
could not summon witnesses to appear before us like a Judicial Tribunal, 
we felt that unless we secured tie co-operation of the public, students 
and others concerned in the matter under enquiry, our task would become 
infructuous. We, therefore, wrote to the President of the University 
‘Students’ Union and All-Burma Students’ Union, the Commissioner of 
the Rangoon Police and certain other Heads of Departments, asking 
them to co-operate with us by producing all important and material 
witnesses. We also asked the public through the medium of the Press 
for their co-operation. The response was more than we could hope 
for. We allowed both the students and the police to be represented 
by Counsel so that they might be able to put up their respective cases 
before us in the best light they possibly could. They took full 
advantage of the offer. We examined 63 witnesses, made up of 35 
students, 3 teachers, 4 members of the House of Representatives, 
5 men of the Burma’ National Ambulance Corps, and the Myoma 
Volunteer Corps, the Managing Director of the Sun Press, 1 Thakin, 
2 editors, 3 photographers, the Police Sergeant and 8 Police Officers 
including the Commissioner of Police. 

Asa result of the examination of these witnesses we get the following 
facts: Maung Ba Hein and Maung Ba Swe of the University Students’ 
Union and a few others were arrested in Magwe in connection with the 
march of the strikers from Yenangyaung to Rangoon. The students 
asked for the release of these people and cancellation of orders issued 
under the preventive sections of the Code of Criminal Procedure in 
certain districts. The Government did not accede to these demands ; 
whereupon a meeting of all the students in Rangoon was held on the 17th 
December on the Shwedagon Pagoda platform. It was resolved at the 
meeting to take some further steps if the Government did not comply 
with the demands of the students. It was not explained what steps 
they should take but on the night of the 19th another meeting was held 
at the University Students’ Union Hall, to which representatives of the 
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students from all the schools in Rangoon were inviled. It was then: 
decided to picket all entrances to the Secretariat on the following day. 
In accordance with this decision representatives of the varicus 
student bodies were asked to bring their fellow students to the 
Secretariat early on the following morning. On- that morning, that 
is, the morning of the 20th December, over 2,000 students from all the 
schools in Rangoon and the University directed their steps towards the: 
Secretariat, some in buses and some on foot. On arrival there each gate 
was blocked by a group consisting of both boy and girl students. The: 
ages of the girl students ranged between 13 and a little over 20. These 
activities of the students did not remain unknown to the police. From: 
the start the police were aware of the dissatisfaction of the students. 
They did not, however, know in what form or shape the students would 
show their dissatisfaction. Therefore to see what the students would 
do U Shwe Ba, who was then an Inspector of Police, Detective 
Department, Rangoon Town Police, remained on duty in plain clothes 
on the University estate. When he saw the University students go on. 
the morning of the 20th Deceinber to the Secretariat he fcllowed them 
and as soon as he realized what the object of the students was he got in 
touch with the Mogul Guard and informed them what was happening. A. 
small police force was sent with the instructions to remove the 
‘picketers from the northern gate in Sparks Street. The police in. 
accordance with these instructions removed the picketers bodily one by 
one, but as one was removed several others took his or her place. Realiz- 
‘ing that they could not remove the picketers in this way the police pushed 
their way in and stood behind the picketers at the gate as is shown in 
photograph, Exhibit D. It was then about 9-30 or 10a.m. Not long. 
after Mr. Reynolds, the then Commissioner of Police, appeared on 
the scene and finding how things were he withdrew the police force. 
He then went to the house of the Premier to enquire what the wishes of 
the Government in the matter. The Premier said that it was absolutely 
necessary to keep one gate open so that officers could go in and out of 
their offices and if the picketers would not listen they were to be picked 
up and removed. On receipt of this order Mr. Reynolds went to the 
Mogul Guard and in consultation with his Deputy Commissioner and 
Assistant Commissioner of Police decided upon a certain course of 
action. To explain what the course of action decided on was we would 
refer to his statement. He says :— 


“The arrangements we decided on were to block Sparks Street at 
the corner of Dalhousie Street with barriers and to keep the 
crowd of spectators out. We-were then to clear all the 
spectators out of Sparks Street up to Fraser Street and put up 
barriers there. The Assistant Commissioner was to see to 
the clearing of Sparks Street and I was to come along behind 
him with buses to arrest the leaders if they refused to move 
and to carry away the picketers if it was necessary to pick 
them up.” 


In accordanc: with this arrangement the Commissioner of Police 
hada force of four hundred men, both Europeans and Indians, collected 
at the Mingala Police Station in Brooking Street ; but he directed that 
only abont 100 with afew mounted policemen’ should be taken first. 
The Assistant Commissioner cf Police, Mr. Tydd, accordingly went 
accompanied by some European sergeants, Indian police constables. 
and four or five mounted policemen. Some time before they arrived at 
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Sparks Street Maung Hla Shwe, the leader of the student demons- 
trators, gave instructions to Maung Thein Aung to withdraw the 
students. Maung Thein Aung did so by forming a procession. The 
procession started from the northern gate in Sparks Street with girl 
students in front and went down south and then turned into Dalhousie 
Street and then into Judah Ezekiel Street and then into Bigandet 
Street. As the procession went along the picketers from each gate 
joined and swelled the ranks. When the head of the procession 
turned into Sparks Street again, it came into contact with the police 
and a clash occurred. 


Up to this stage the version given hy the students substantially agrees 
with the one given by the police. But from this stage onwards their 
accounts differ, 


As Maung Thein Aung was not only one of the leaders of the 
demonstrators but he was actually right at the head of the procession 
when it turned into Sparks Street, we will take his evidence as 
representing the view of the students as to how it took place. He 
states :— 


“There was a consultation and it was agreed that the picketers 
would be withdrawn. But in accordance with the arrange- 
ments made by Hla Shwe to address the students before 
they went back, it was agreed that I should go round 
collecting students and bring them round to the Sun Press. 
The students were to be formed into letter ‘L’ and Hla 
Shwe himself was to address the students. Accordingly 
I started collecting the students and marched them towards 
Dalhousie Street.*  * * As the procession was about 
to enter Sparks Street we saw mounted policemen. About 
four mounted policemen armed with batons came towards 
us and we avoided them. I was in front and the members 
of the procession were shouting slogans and the procession 
then pushed into Sparks Street when the mounted police 
turned back and headed us off. = * * At the 
time the mounted policemen were pressing, I could not 
see beyond them. Later I saw foot police coming towards 
us carrying batons. As the mounted police pressed us 
sideways and as we saw the foot police coming in front of 
us from the opposite direction I asked the girl students to 
slacken their pace and as they slackened their pace they 
got jammed. As we pressed forward slowly we came 
almost into contact with the foot police and we were almost 
all of a sudden surrounded by the police force and charged. 
As we were surrounded by the police I felt a blow on 
the shoulder and I fell. When I got up and looked round 
I found Maung Kyi Maung falling on the ground and I also 
saw a girl lying on the ground as in Exhibit C. = = 
After I got up I and two others tried to protect the girls by 
spreading out our arms like this, when I was assaulted and 
felt a blow on the right finger and on the neck. 


Q.—And then ? 


A.—First we were cut off from the main body of the processionists 
and then surrounded and assaulted and when I got up I 
saw Maung Kyi Maung falling on the ground. 
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Q.—As you and two other boys spread out your arms you were 
assaulted and therefore you asked them to sit down: did 
they sit down and then what happened ? 


A.—I found we were cut off from the main body of the 
procession. * 


Q.— What happened next ? 

A.—I then found a girl with a bleeding wound on the head. 
Q.—In your presence ? 

A.—Yes. 

Q.—Do you know the name of the girl ? 


A.—Yes, MaSaw Yi. I moved the wounded girl towards the 
pavement ; but I was not allowed tostaythere. The police 


asked me to go away. I refused and therefore I was 
arrested.”’ 


On the other hand the version given by the Commissioner of Police 
is as*follows :— 


“The force that was going to clear the Sparks Street was simply 
to clear the spectators awiy. They had nothing to do with, 
the picketers. We started at about 12-30. First of all we 
put up barriers at the corner of Sparks Street and Dalhousie 
Street. * * The Assistant Commissioner then proceeded 
to go up Sparks Street clearing the road ashe went. I 
gave hima bit ofastart and then I followed up behind 
with a small force of police and a couple of buses. As I 
came to each bunch of picketers I asked the leaders to clear 
them away. On refusal I arrested them one by one and 
they were putin buses. There were five or six of them, 
girls. While I was attending to this I saw a small 
commotion going on in front with the Assistant Com- 
missioner’s party, so I went up there at once to see what was 
happening andthe Assistant Commissioner reported that 
some bottles had been thrown at them apparently from the 
direction of the Sun Press. That was at the corner of 
Sparks Street and Fraser Street and we were just standing 
about there waiting for the barriers to arrive before they 
were put up on the spot. There wasa very large and unruly 
crowd and we decided to drive thema bit further away 
from that corner. As the police party advanced the crowd 
fell back without any trouble. They fell back along Fraser 
Street and we then put up the barriers. When we turned ° 
round to go away, one of the sergeants who was apparently 
a little behind us was beaten and being thrown about by the 
crowd. So weallturned round and went back to rescue 
him. As we went forward to rescue him we were heavily 
stoned by the crowd with stones, bottles, etc. So there was 
no alternative but to charge the crowd and chased them 
away. We werealso very heavily stoned from inside the 
Secretariat compound from the north side ; so I sent the 
Superintendent, Western Division, who was there with some 
policemen, into the Secretariat compound.” 


He adds in the course of his cross-examination that the picketers in 
Sparks Street were not struck by the police and that the people who 
were charged by the police were the hostile crowd who threw stones 


ee 


and missiles atthe police, but he admits that he sawa young girl of 
about 14 or 15 sitting in the middle of Sparks Streets with a cut on her 
forehead. He explains how she must have got that injury as follows :— 


“TI think she must have been hit by a bottle or something. I 
noticed her because she got inside the barriers. I do not 
know how she got there at all, but I think she was hit by a 
bottle. That was the only person I saw injured in Sparks 
Street: ”’ 


We regret that we cannot accept the version of Mr. Reynolds as 
representing the true state of affairs. We donot think, as stated by 
‘Mr. Reynolds, that the police did not assault any picketers in Sparks 
Street. We have not only the evidence of several injured students but 
also the photograph (Exhibit O) to show that they were assaulted 
actually in Sparks Street. The photograph (Exhibit O) shows one girl 
student lving, another girl student sitting with her hands raised over 
her hea‘ as if to ward off blows, a student (male) lying on his side and 
a fourth student (girl) running away chased by some European 
sergeants and Indian police constables in Sparks Street in front of the 
Hindu Temple. Nobody suggests that this photograph does not 
represent the actuai scene that took place in Sparks Street on the day 
in question. Mr. Tydd himself, when this photograph was shown to 
him, had to admit that he could not explain how these students came 
to be assaulted in Sparks Street. We would quote exactly what he 
said :— 

“U E Maung : So you would not be able to explain the incident 
portrayed in Exhibit O ? 

Mr. Tydd : No. 

U E Maung : This photograph Exhibit O must represent what 
took place when you were going to the Sun Press side ? 

Mr. Tydd : Yes.” 


On the other hand, Maung Thein Aung who was right at the head 
of the procession and well in Sparks Street could not—as in fact he 
himself admitted—be expected to know what was happening at or near 
the junction of Sparks Street and Fraser Street at the moment the head 
of the procession received the police charge. 

We must, therefore, look elsewhere to see whether we cannot find 
any other evidence that will not only throw light on what actually 
started the clash between the police and the students but that will also 
explain how and under what circumstances the police came to assault 
the students in Sparks Street. We think the statements of the members 
of the House of Representatives, U Mya, U Ain, U Ba On and U Tun 
Aung and that of U Ba Glay, Managing Director of the Sun Press and 
Municipal Councillor and also that of Mr. Tydd, Assistant Commissioner 
of Police, throw a good deal of light on these points. We would take 
U Ba Glay’s statement first. He says :— 


“At about 12-30 I was told that the students were about to 
disperse. So I continued to attend to my duty. I looked 
up, the students went first through Dalhousie Street and then 
turned round the Secretariat and when they were about to 
reach the cor: er of Sparks Street and Bigandet Street I saw 
police force headed by two or three mounted policemen 
coming from the south. Thestudents tried to pass through 
them. Then I saw one Eurorean sergeant‘and one student 
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struggling together and two of them fell into the drain at the 
corner of Sparks Street and Bigandet Street. Then the 
European sergeants went to his assistance and I saw them 
trying to beat the students with batons and they helped out 
the European sergeant. The girl students were then seen 
to ke surrounded by the policemen. In fact so far as I can 
remember the procession was led by girl students with one 
young man holding a flag. I do not know why baton charges 
were made by the police right and left. Some students fell 
down on the road and the police beat them again and 
U Tun Aung and I were forced to shout ‘ Don’t be so cruel’. 
Then I saw some stones being thrown at the police from the 
betel stall adjoining the Sun Press on the Fraser Street 
side.” 


He admiis in the course of his cross-examination that there was a 
crowd of about two or three hundred people near the Sun Press corner 
of Sparks Street and Fraser Street and that when the police .made a 
charge the students got mixed up with the crowd. 

U Mya states :— 


“TI then went to the Sun Press znd when I got to the Sun Press 
I went into U Ba Glay’s room and there I found U Ba Glay 
seated at his table together with U Tun Aung, U San Hla 
Baw, U Ba On and two cr three others. U Ba Glay said 
thrt there was a meeting of the Ministers going on in the 
house of Dr. B1 Maw. Lasked him how he knew it. He 
said that he had just enquired by ‘phoning up to the house 
of the Premier and not long after one of the men seated 
at the table said ‘ The procession of the students is coming 
back and Ko Hla Shwe is going to address them. Let us 
go out and see what Hla Shwe is going to say ’} whereupon 
all of us went out to the verandah to watch the proceedings. 
* * * Right at the head of the procession there wis a 
student standard bearer. Then I saw girl students. There 
were about 50 of them. Their ages would be from 14, 15 
to 20. There would be abcut two or three boy students in 
the group at the ccrner of Sparks Street and Bigandet Street. 
Near the Post Office I saw about 15 or 20 pecple. There 
were both Indians and Burmans,and near the Sun Press 
premises there was also a crowd of about 4u to50. Most of 
them were Indians. In Sparks Street I saw only about 50 
people on the western pavement, but I saw policemen 
coming alorg Sparks Street from the side of Dalhousie 
Street. 

As regarc's the police force the first thing I noticed was a mounted 
policeman and just behind him I saw 25 or 30 European 
sergeants. Just behind them I saw two or three mounted 
policemen. They were all armed with batons. I saw them 
going towards the students. They came face to face with 
the head of the procession near the Sun Press premises. 
As the procession came face to face with the police a 
mounted policeman showed his caneas if he were asking 
them not to go into Sparks Street. When that mounted 
policeman showed his cane to the students about 25 or 30 
of the girl students had already gone into Sparks Street. 
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In spite of the signal made by the mounted policeman the 
students continued to go into Sparks Street. As the students. 
took no notice of the signal given by the mounted rolicemen 
some of the policemen whom I took to be officers started 
assaulting the student standard bearer and then beat the girl 
students. When we saw the policemen charging the girl 
students we who were standing on the verandah of the Sun 
Press, shouted out ‘ Don’t do it, don't to it.” 


The other members of the House of Representatives, U Ain, U Ba 
On and U Tun Aung speak more or less in a similar strain. 


As regards Mr. Tydd, he states :— 


“This procession then turned into Sparks Street because the 
centre of the road was clear. The crowd was on the pave- 
ment and this procession turned into Sparks Street and met 
first of all mounted police sergeants, four or five of them. 
These people were ahead of us and the procession met the 
mounted police practically at the corner and they were 

_ pushed aside. * The procession was solid and 
they came towards me and by that time my force had 
reached as far as the Hindu Temple in Sparks Street. I said 
to my sergeants and to Mr. Smitherman that we were going 
to stop the procession from coming further clown the street. 
There were a lot of people at the north side at the junction 
of Bigindet Street and Sparks Street and these people came 
across the sireet and added to the number on the pavement. 
Wren I got cl<se to the procession I noticed that the girls 
had been placed at the head of the procession. There were 
one or two boys among them. When I saw that, I told the 
sergeants to leave the girls alone. We met practically 
opposite the temple and these girls were shouting. A 
number of boys who were in the midst of the girls were 
encouraging the procession to come on. I let these girls 
alone through and then we started pushing bacix the proces- 
sion which was by that time more or less mixed with the 
crowd because the crowd had grown considerably in a few 
seconds. Assoonas the crowd realized that the police were 
not going to allow the procession through they started 
throwing stones at the police.” 


If his statement were to stop there it would convey an impression 
that the crowd threw stones, brickbats and missiles before the police 
did anything to the students, but that wis not so. Mr. Tydd_ himself 
makes it clear in the course of his replies to some of the questions put 
to him. The questions and answers are as follows :— 


““Q.—Only when you had pushed the crow of students back, then 
you saw missiles coming through the window of the Sun 
Press ? 


A.—Yes. ‘Isaid they hit one or two of the leaders who were 
coming forward. By that time some of the students were 
definitely hit by the members of the police. I want to make 
it clear. The Commissioner said he did not see anybody 
being hit as he was in the back. 
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O.—By that time some of the students who were egging on the 
others were definitely hit by the police force, but there was 
no charge yet? 


A.—Yes. 
Q.—Only after you had hit the students you pushed the crowd 
back ? 


A.—The police pushed the procession back before the crowd 
joinel in. After I was speaking to U Ba Gh the Com- 
missioner came and askei me what the matter was and I 
told him that some missiles had come from the window of 
the Sun Press and I had reported the matter to U Ba Glay. 


We pushed the crowd back to the cosner and on the other side, 
I presume, the same thing was being done. I was watching. 
They still continued to throw sticks and stones and fruits at 
the police from the Sun Press sile and then I noticed a 
ccmmotion on the pillar box side and when I looked across 
I found that one European. sergeant had teen cut off from 
the rest and was being beaten up. The police pushed 
forward and that was when the baton charge tcok place. 
I went forward and saw the Commissioner of Police. As 
the police rushed forward to rescue this sergeant we were 
very heavily stoned. The crowd had grown considerably 
in Bigandet Street and the police pushed the crowd right 
back into Bigandet Street and then withdrew to the corner 
where the barricades were erected.” 


Now, so far as the students are concerned, Mr. Tydd, U Ba Glay, 
U Mya, U Ain, U Ba Ohn and U Tun Aung are all agreed that they did 
nothing to the police up to the time they were asked by the police not 
to proceed further down south along Sparks Street. Where Mr. ‘Tydd 
differs from the other witnesses is as to when people started throwing 
stones, missiles, etc., from the Sun Press. Mr. Tydd states, as pointed 
out above, that as soon as the police stopped the sec.uion composed of 
male students from proceeding further along Sparks Street, people from 
the Sun Press started throwing stones and missiles and that he had to 
ask U Ba Glay to stop his people from throwing stones, etc. ; whereas 
U Mya, U Ain, U Ba Oh and U Tun Aung say that they did not see 
anybody from the Sun Press throwing stones at all. This discrepancy 
is, however, immaterial. It does not, in our opinion, matter whether 
stones were thrown from the Sun Press or from somewhere near the 
Sun Press. What matters is that stones, brickbats and other kinds of 
missiles were thrown at the police. . 


Therefore, if we now re-construct the scene in the light of the state- 
ments of these gentlemen, we get the following: At 12 or 12-30 p.m. the 
students decided to withdraw. In accordance with that decision they 
formed a procession heaced by girl students and marched round the 
Secretariat through Spirks Street, Dalhousie Street, Judah Ezekiel 
Street and Bigandet Street. They were quite peaceful and orderly. 
When the head of the procession was about to turn into Sparks Street 
it first came into contact with a few mounted policemen. The mounted 
policemen allowe1 the girl students to enter Sparks Street, but when 
the section of the procession composed mainly of the boy students was 
about to enter their passage was barrel by the foot police headed by 
Mr. Tydd and the mounted policemen backed their horses into the 
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procession. The procession was thus divided into two; whereupon 
some of the leaclers egged on their followers to press foward. These 
leaders were hit by some of the policemen under orders of Mr. Tydd. 
When they were hit, stones and all sorts of missiles were thrown at the 
police. One of the students also caught hold of a European sergeant 
and a struggle ensued. While struggling both of them fell into a drain 
near the pillar-box at the north-western coner of the Secretariat. When 
they fell the police thought that their comrade was in danger of losing 
either life or limb. Under that apprehension some policemen rushed 
forward to rescue him and at the same time the Commissioner of Police 
gave orders to charge. At the time of the charge the crowd in Bigandet 
Street was composed mainly of the students and some spectators, the 
number of which would be about 100 or over standing on either pave-: 
ment in that Street. The charge was mace not only on the crowd in 
Bigandet Street but also on the students in Sparks Street composed 
mainly of girl students. When such a charge was made people began 
throwing stones, brickbats, bottles and missiles of all sorts at the police 
from all directions. The missile throwing ceased only when the crowd 
got dispersed as a result of the charge mace by the police. 


On these facts the following questions arise for consideration :— 


(1) Whether the picketers were an unlawful assembly ; 

(2) If they were, whether they purged themselves of that 
character when they cease picketing and when they went 
in procession round the Secretariat ; 

(3) If they were no longer an unlawful assembly when they went 
round the Secretariat, whether the police had any right to 
ask them to cisperse ; 

(4) If they had, whether the police asked the students to disperse: 
before force was used again against them ; 

(5) If they did not, whether they were justified in dispersing the 
students by force ; and 

(6) If they were, whether they used more force than was: 
necessary. 

An “unlawful assembly” is defined in section 141 of the Penal 
Code as follows :— 

“An assembly of five or more persons is designated an ‘ unlawful 

assembly ’, if the common object of the persons composing. 


that assembly is— 
* * * * 


Third. 





To commit any mischief or criminal trespass, or other: 
offence ; Wve ae 

Explanation.—An assembly which was not unlawful when it 
assembled, may subsequently become an unlawful assembly. ’” 

When the students went to the Secretariat they went with the 
avowed object of blocking all the entrances to the Secretariat ; in 
other words the object of the students was to prevent people from 
going to the Secretariat. They thus clearly committed an offence 
within the meaning of section 339 of the Penal Code, which is in the: 
following terms :— 

“Whoever voluntarily obstructs any person so as to prevent that. 
person from proceeding in any direction in which that 
person has a right to proceed, is said wrongfully to restrain. 
that person.” 
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Itis true that according to the evidence placed before us the 
majority of the students did not at first know why they were asked 
to goto the Secretariat ; but when they arrive’ there, they perfectly 
knew what they were expected to do. They not only acquiesced in it, 
but they effectively carried out the object of their leaders. Therefore, 
although they might not be an unlawful assembly at first, yet they 
became one within the meaning of the Explanation to section 141 
when they blocked the entrances to the Secretariat. 

That what they did was illegal is even-admitted by Maung Kvi 
Maung, one of the leaders of the demonstrators, and their counsel 
U E Maung also very frankly admits that the students constituted 
themselves an “ unlawful assembly”? when they picketed the gates of 
the Secretariat ; but what he submits is that the students shed the 
character of an “unlawful assembly” when they withdrew from the 
gates and walked round the Secretariat in procession. Assuming that 
they did, we still have to consider the question whether the police had 
any right to ask them to disperse. That brings us to the considera- 
tion of section 127 of the Code of Criminal Procedure, which is as 
follows :— 

“Any Magistrate or officer in charge of a police-station may 
command any unlawful assembly, or any assembly of five or 
more persons likely to cause a disturbance of the public 
peace, to disperse ; and it shall thereupon be the duty of the 
members of such assembly to disperse accordingly.” 

According to this section a Magistrate or officer in charge ofa 
police-station has a right to command not only an unlawful assembly 
‘but any assembly of five or more persons to disperse if that assembly 
is likely to cause a ‘breach of the peace. What gives jurisdiction to a 
Magistrate or an officer in charge of a police-station to disperse an 
assembly of five or more persons is its likelihood to cause a breach of 
‘tthe peace. If there is no likelihcod of a breach of the peace, then 
neither a Magistrate nor an officer in charge of a police-station has any 
right to disperse that assembly. Therefore, even accepting the con- 
‘tention of U E Maung that the students were no longer an unlawful 
-assembly when they withdrew from the gates and went in procession 
round the Secretariat, the police-station officer or any officer superior 
in rank to him, that is, the Commissioner of Police or any of his 
gazetted officers had a right to command them to disperse if the 
procession was likely to cause a breach of the peace. That brings 
us to section 128 of the Code of Criminal Procedure. It is in these 
‘terms :— 

7 If, upon being so commanded, any such assembly does not 
disperse, or if without being so comimanded, it conducts 
itself in such a manner as to show a determination not to 
disperse, any Magistrate or officer in charge of a police- 
station, whether within or without the presidency-towns, 
may proceed to disperse such assembly by force, and may 
require the assistance of any male person, not being an 
officer or soldier in Her Majesty’s Army or a volunteer 
enrolled under the Indian Volunteers Act, 1869, and acting 
as such, for the purpose of dispersing such assembly, and, 
if necessary, arresting and confining the persons who form 
part of it in order to disperse such assembly or that they 
may be punished according to law.” 
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Under this section what the Commissioner of Police or any of his 
gazetted officers should have done was first to command the students to 
disperse. If the stu‘lents dil not disperse, then the police would be 
justified in dispersing them by force. Even if the Commissioner of 
Police or any of his gazetted officers did not ask the students to 
disperse, but if the behaviour of the students was such as to show a 
determination not to disperse, then the police would also be justified in 
dispersing them by force. 

We have read the evidence of the Commissioner of Police and that 
of his officers aud we confess that there is nothing in their evidence to 
show that before force was used they asked the students to disperse. 
There is, however, evicence to show that the studenis would not have 
dispersed even if they were asked to do so by the police. The evidence 
of Mr. Tydd set out above shows clearly that when the section 
composed mainly of male studénts was prevented from proceeding further 
down Sparks Street, some of the leaders egged on their followers to 
press forward and their followers did so, with the result that some of 
the leaders had to be hit. In these circumstances we are of opinion 
that the police were justified in using force. In using force it must 
steadily be borne in mind that it could be used against only those who 
were not allowe:l to pass into Sparks Street. They formed an assembly 
of five or mcre persons likely to cause a breach of the peace within the 
meaning of section 127, Code of Criminal Procedure. Furthermore, as 
is pointed out above, when some of the leaders who egged on their 
followers to press forward were hit by the police, one of the students 
caught hold of and struggled with a European sergeant and then fell 
into a drain near the pillar-box at the junction of Bigandet Street and 
Sparks Street. When they fell, missiles came pouring on the police force 
from the crowd in Bigandet and Fraser Streets and the Sun Press. 
In these circumstances the police not only under section 128 of the 
Code of Criminal Procedure but also under section 97 of the Penal 
Code were justified in charging the crowd in Bigandet Street and 
Fraser Street. That they were justified in law is even admitted “by 
U E Maung, counsel for the students. But the police would not be 
justified, if they did it at all, in charging the students in Sparks Street. 
They were allowed to pass through into Sparks Street by the police 
themselves. After they had passed into Sparks Street, the police formed 
a cordon between them and the main body of students in Bigandet 

. Street. They, therefore, became a distinct and separate body. If the 
police .wanted to charge these students, they must first ask them to 
disperse under section 128 of the Code of Criminal Procedure ; but the 
police according to the evidence placed before us did not do so. Even 
if the police did not ask the students to disperse, but if it is found that 
these students were an assembly of five or more persons likely to 
commit a breach of the peace, the police would still be justified in 
charging them. There is, however, not a shred of evidence to show 
that the students who passed into Sparks Street showed any signs of 
committing a breach of the peace. The number of students who passed 
into Sparks Street’ was about 30 or 40. Most of them were girls, some 
of whom were evén not older than 13 or 14. We want this aspect of 
the case to be kept steadily in view because of what we propose to say 
in the latter part of our report. 


Now, what degree of force can or should be used in dispersing an 
unlawful assembly or an assembly of five or more persons which is likely 
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to cause a breach of the peace is not explained in thesection. The fact 
that it is not so explained leads us to think that force should be used in 
accordance with the circumstances of each case. 


In exceptional cases it may be necessary to use force even to the 
extent of taking human lives, but in others it may not be necessary to 
use force to that extent but only to use such force as may be necessary 
to ettain the objectin view. Thatthisis in our opinion the correct view 
of the law is supported by what the Commissioners appointed to inquire 
into and report on the causes of the riot that broke out in the course of 
the colliers’ strike in 1893 in England and the use of military force in 
suppressing the riot say in the course of their report. The Commis- 
sioners appointed were Lord Bowen, Sir Albert Rolit, and Lord 
(then Mr.) Haldane. In the course of their report the Commissioners 
say i— 


““ We pass next to the consideration of the all important question 
whether the conduct of the troops in firing on the crowd 
was justifiable ; and it becomes essential, for the sake of 
clearness, to state succinctly what the law is which bears 
upon the subject. By the law of this country every one is 
bound to aid in the suppression of riotous assemblages. The 
degree of force, however, which may lawfuliy be used in their 
suppression depends on the nature of each riot, for the force 
used must always be moderated and proportioned to the 
circumstances of the case and to the end to be attained ” 


If force is to be used even to the extent of taking of human lives 
irrespective of the circumstances of each case, then what the law will 
amount to is this, that an executive officer can at his own sweet will or 
discretion inflict capital punishment on a rioter even though that rioter 
is liable after due trial and conviction to two years’ imprisonment only. 
The Jaw is after all not so absurd as this. Therefore, the question— 
and that is in our opinion the most important question—that arises in 
the course of our enquiry is whether the police used more force than 
was necessary to disperse the students from Bigandet and Fraser 
Streets. ; 


Asis admitted by the Commissioner of Police himself and his officer 
U Shwe Ba, now Superintendent, Eastern Division, and others, the 
students that composed the assembly were of both sexes and that the 
ages of the girl students ranged between 12 and a little over 20. 
Furthermore, U Shwe Ba admits that the students, when they went in 
procession round the Secretariat, were a peaceful and orderly crowd and 
that they carried no weapons of any kind. Therefore, what is clear to: 
our mind is that no danger either to person or property could be 
apprehended from such a crowd. That they were in fact a happy 
crowd and almost in a holiday mood is proved by the photograph, 
Exhibit A. In that photograph some of the girls are shown as laughing 
even when some of them were pushed sideways by the mounted police. 
Such being the nature of the composition of the crowd and such being. 
the mood in which the crowd were, the police would in our opinion be. 
justified to use only such force as would be necessary to disperse them. 
It must be said in fairness to the majority of the members of the police 
force that they used only moderate force in charging the crowd in 
Bigandet and Fraser Streets. They were armed not with ordinary 
batons but with riot batons. A riot baton isa formidable weapon. 
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It measures about two feet in length and about two inches in diameter, 
If such a formidable weapon were used even with ordinary force, 
considerable damage could have been caused. 

According to the evidence of the Police Surgeon, Dr. Ba Than, 
eighty cases were brought to hosptial for treatment and out of 
these eighty cases only three received grievous injuries. The 
rest received only simple injuries, The three students who were injured 
grievously were according to the evidence placed before us, not members 
of the crowd of students in Bigandet cr Fraser Street but were some 
of the students who were allowed to pass into Sparks Street. One of 
them, namely Maung Aung Gyaw, died subsequently from his injuries. 
That Maung Aung Gyaw received his injuries in Sparks Street does not 
in our opinion admit of any doubt. He is shown in photograph Exhibit 
H, walking by the side of two girls in front of the office of Bryan Smyth 
and Company in Sparks Street. Somewhere near Bryan Smyth’s 
Office the charge on the students in Sparks Street was made. 

Maung Thein Aung (2), witness No. 46, explains how the attack on 
Maung Aung Gyaw was made. He says :— 


“One European sergeant seized my hand. I saw an Indian con- 
stable striking Ma Saw Yee with a stick. When I was 
released by the European sergeant I turned and went towards 
the Sun Press. As I did so I saw Ko Aung Gyaw and Saya 
Chit standing. Both of them were about one foot away 
from the western pavement. There I saw an Indian con- 
stable striking Ko Aung Gyaw on the back of the head and 
he fell. Then I saw another Indian policeman striking 
Ma Sein Tin. I carried her into the Sun Press. 


The next witness is Saya Chit, No. 44. He says :— 


“ As the head of the procession got into Sparks Street I heard a 
commotion right in front of the head of the procession. Just 
at that moment I saw Indian police and European sergeants. 
charging the members of the procession. The members 
of the procession who formed the vanguard were girl 
students. As some of the girl students happened to be 
students from my school I went towards them. When I got 
there I heard the sound of beating from behind me. I 
turned round to look and just as I looked I received a blow. 
As Iturned round’I saw Maung Aung Gyaw fall. Just as he 
fell I also fell down. I then stood up. As I stood up I 
received another blow dealt out by an Indian policeman. 
The blow fell on my leg. Asa result thereof I fell down 
again. As I fell Maung Aung Gyaw also endeavoured to 
get up but he could not. He subsequently staggered 
towards the western pavement near Bryan Smith’s 
Office.” 

The third student to speak to the assault on Maung Aung Gyaw is 
Maung Khin Maung, No. 43. He states :— 

“When I fell as a result of the push given by a mounted police- 
man I saw both European sergeants and Indian constables 
comeand they charged us, I sawa European sergeant 
giving a blow to Maung Aung Gyaw. The blow fell on the 
temple of the head. When he received the blow he reeled 
forward. As he reeled forward the same European sergeant 
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gave him another blow. The blow, as far as I remember, 
fell more or less on the same place. Asa result of the blow 
the stick snapped into two. One of the broken pieces of the 
stick flew somewhere near where I was. I picked it up and 
ran towards Bigandet Street. In the evening of that day I 
went and gave that stick to Ko Thein Maung of the Sun 
Newsparer.” 

The next student is a girl student named Ma Mya Sein. She is 

No. 45. She states :— 


** When they (police) charged us I went with four or five other girl 
students towards the western pavement and as I went there 
I received a blow on tke back and! I reeled against a lamp 
post. Soon after we got thee I sav Saya Chit falling down 
on the pavement. Not long after I saw Maung Aung Gyaw 
come stagge:ing towards us and I saw blood on his head. 
There were two European sergeants and one Indian police 
constable just behind him. I did not see them do anything 
to him because when I saw him coming with his head 
covered with blood I became afraid and in consequence 
thereof I kept my eyes shut for some time. When I orened 
my eyes I saw two men helping Maung Aung Gyaw and we 
gave some handkerchiefs with which to bandage Maung 
Aung Gyaw’s wounds. After that we were taken by an 
unknown man into the Sun Press.”’ 


The fifth witness is Thakin Hla Pe, No. 47. He says :— 


“While I was watching the charge by the police as shown in 
this photograph, Exhibit B, I received .a blow first on the 
backand then on my right arm. Thereupon I went and 
-hid-myself just behind a tree somewhere near there. While 
I-was there I saw a -European sergeant on the pavement 
giving a blow to Maung. Aung Gyaw onthe head. On 
receiving the blow he reeled and fell on the pavement. 
When Maung Aung Gyaw fell I went and helped him. With 
a handkerchief given to me by some girl students I bandaged 

‘his wounds and then I carried him along with me and _ sub- 
sequently I made him over to a student..” 


That - Maung Aung Gyaw was beaten by the police in the manner 
deséribed by these witnesses does not in our opinion admit of any doubt: 
‘The: broken piece of stick which Maung Khin : Maung says he handed 
over:to-Maung TFhein Maung of the Sun : Press was produced by the 
Yatter when he was examined by us. That ‘is a broken piece of a riot 
baton. .Mr. Khan, Police Station Officer of the Mingala Outpost, 
identifies it as one of the batons issued to the sergeants and constables 
on the day in question. He further admits that two of the members of 
the police force could not account for the missing of their sticks. 
Unless such a stick was used and with force Maung Aung Gyaw would 
not have received such serious injuries as described by the Police 
surgeon, Dr. Ba Than. Dr. Ba Than says that when he performed the 
post-mortem examination of Maung Aung Gyaw he found— 


“(1) an old abrasion over the right temple ; 


(2) one abraded contusion half inch i in diameter over the top of 
the head about the middle’; 
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(3) one big contusion over the whole of the riglit tempie. 


‘He adds that when he made an internal examination he found an 
extensive fracture of the skull and that from the injuries found on 
Maung Aung Gyaw three separate blows must have been given. In 
his opinion 90 per cent of the men receiving such injuries as received 
‘by Maung Aung Gyaw will not survive. 


The other two men receiving grievous injury are Maung Kyaw Sein 
and Maung Bo. ‘The nature of the injuries received by these two men 
care fully described by Dr. Ba Than in the course of his evidence and 
‘we do not propose to set it out in this report. We would simply invite 
attention to his evidence. 


_ As regards the girls we do not think it will serve any useful purpose 
to refer to the evidence of each and everyone of them. A good number 
of girls who received their injuries in Sparks Street have come forward 
and given evidence before us. . We will, however, refer to the evidence 
-of only three to represent the nature and manner of the attack made on 
them. The first is Ma Saw Yee, witness No. 9. She states :— 


“While the head of the procession was nearing the junction of 
Sparks Sfreet and Bigandet Street we saw some mounted 
policemen at the top of Sparks Street and as our way was 
not blocked we went ahead. About four mounted police- 
men were on our left. As we proceeded onwards we saw 
foot police marching towards us. The mounted police 
pushed us toward the pivement on the side of tke Sun Press, 
In spite of their pushing us we proceeded onwards and we 
came into contact with European: and Indian police w ho 
assaulted us. 


‘The head of the procession came into contact with the police 0 
front of Bryan Smyth and Company. We were then 
marching in column of fours. Myself, Ma Thaung. Nu, 
Ma Tin Aye and Ma Hla Kyi were in the front row. “As we 
were assaulted we got separated and Iand Ma Thaung.Nu 
went towards Ko Thein Aung. IJ held on to Ko Thein Aung. 
As I was doing so a European sergeant struck him: once on 
the back. Ko Thein Aung fell down and as I was Jooking 
on in amazement, the same European sergeant gave mea 
blow onthe right temple. I fainted and fell down and 
when I regained consciousness I was in the middle of the 


street. 


‘When I regained consciousness, I found that I had received a 
bleeding injury which was being dressed by Ma Khin San, 
Ko Thein Aung and another. Thakin Aung Tin and 
Thakin Than wiped off the blood from my forehead. A 
European sergeant pulled away Thakin Aung Tin and 
Thakin Than whilst they were dressing my injuries. 


‘Then Ko Kyaw Nyein of the Butma’ Ambulance Corps put some 
medicine in my wound and as he was doing so a Eur opean 
sergeant struck him on the shoulder with a~ baton. 
Ko Maung Nyo bandaged my head and as he w as doing so 
a European sergeant came and told us to go away.” 
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The next witness is Ma Mya May, No. 38. She is a girl of only 
17 years of age. She states :— 


“ One Indian roliceman Cealt out a blow tome. I warded off 
the blow with my right arm. Asa result of the blow I fell 
as I fell I received another blow on my back delivered by a 
European sergeant. Just at that moment two students 
covered me with their bcdies so as to offer protection to me. 
As they covered me with their bodies one of the students 
receiveda blow on the head. Whereupon another student 
raised me up by the arm-pit and carried me to a corner 
near the Sun Press. As I was being carried along, that 
student also received a blow. I saw blood spurting out of 
the wound on his head. As I got to the correr near the 
Sun Press I fell unconscious. When I recovered conscious- 
ness I found myself in the Sun Press.” 


The third witness is Ma May Khin, No. 13. She is the young 
daughter of Deedok U Ba Chce and aged 13 years. She states :— 


“ As we went into Sparks Street, the mounted policemen came 
towards us. Some of the horses were restive with the 
result that they came right into our ranks. We became 
disorganised. The European sergeants came running 
towards us from the opposite direction and surrounded and 


assaulted us. * ii I received two blows on the 
left forearm and one blow somewhere near the shoulder 
joint.” 


That what these girls state is nothing. but the truth is proved not 
only by the photograph, Exhibit O, but also by the conduct of the police 
themselves. On the evening of the day in question Mr. Loader, 
Superintendent of the Central Division, under orders of the Commis- 
sioner of Police, made a search of the premises of the Sun Press and 
seized some negatives. The reason given by Mr. Loader why he 
seized these negatives was because he did not want any incriminating 
evidence. When he was asked what he meant by incriminating 
evidence,” he said that he did not want these photographs to be 
reproduced in the papers, thereby giving a wrong impression of the 
whole scene to the public. The real reason in our opinion is because 
they knew what they had done was illegal and in consequence thereof 
they tried to destroy the evidence that might be used against them. 


In view of all these the learned counsel for the police himself has to 
admit that the attack on the students, especially on the girl students in 
Sparks Street, was in law unjustifiable ; but he submits that in the 
circumstances of the case their conduct was excusable. Weare glad 
indeed that the learned counsel in keeping with the tradition of the Bar 
has made this frank and honest admission. Why he submits that the 
conduct of the police in attacking the students in Sparks Street was 
excusable is because, in our opinion, he feels that the order to charge 
given by the Commissioner of Police must have been misunderstood by 
those policemen and under that misapprehension they must have 
attacked the students in Sparks Street. Therefore, if anybody is to 
blame for this unfortunate and regrettable incident the blame must be: 
laid at the door of the then Commissioner of Police. 
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In the first place he did not carry out the order of the then Premier. 
‘The instruction given to him by the then Premier was as admitted by 
himself to keep only one gate of the Secretariat open. The evidence of 
Mr. Tydd shows that when he got there he found the southern gate in 
Sparks Street practically deserted. Further, he admits that the two 
gates in Dalhousie Street were also deserted by the students. There- 
fore if the Commissioner of Police had only given the instructions 
which he had received from the Premier to his Assistant Commissioner, 
the Assistant Commissioner would not have gone further down Sparks 
Street and no clash would have taken place. Even if he forgot to 
communicate the instructions which he had received from the Premier 
to the Assistant Commissioner of Police, if he had only taken precaution 
to find out before he sent his force on to Sparks Street whether the 
students still remained picketing the gates of the Secretariat, he would 
have found that picketing had ceased. He did nct take this precaution. 
Further, if one of his officers, U Shwe Ba, had not keen remiss in the 
discharge of his duties, this unfortunate clash would not also have taken 
place. U Shwe Ba, as admitted by himself, was in Sparks Street, when 
the students withdrew from the gates. Therefore his duty was to 
communicate the information to the Commissioner of Police. He did 
not doso. He is, therefore, also in our opinion, not free from blame. 
Further, in view of the eviclence given by all the student witnesses that 
they went into Sparks Street to hear the address that was to be given by 
Hla Shwe from the corner of Sparks and Fraser Streets, we would add 
that if the police had not taken precipitate action but waited for a few 
minutes to see what the students would do, this unfortunate clash would 
not have happened. 

We give our findings accordingly as follows :— 

(1) The composition of the assembly which came into conflict 
with the police on December 20th near the Secretariat, 
Rangoon, and the reasons for its presence there. 


The assembly in the morning was composed of over 2,000 school 
boys and about 200 school girls, amongst whom were some under- 
graduates of the Rangoon University. The reason for their presence 
at the Secretariat was to picket the gates as the Government did not 
accede to their demands to release their leaders Ba Hein and Ba Swe. 
and also a few others arrested in Magwe under certain preventive 
‘sections of the Code of Criminal Procedure, and also for not with- 
drawing the orders issued under the preventive sections in certain 
districts. When they came into conflict with the police at about 
12 noon the number Of boy students was reduced to about 2,000 and 
the number of girl students to about 150. At the time of the clash the 
assembly was composed of not only boy and girl students but also 
non-students numbering about 300. 

(2) The circumstances in which it came to be dispersed by force. 


After allowing the girl students and a few boy students who formed 
the vanguard of the procession, the police tried to prevent the main 
‘body of the procession to pass into Sparks Street. Some of the leaders 
.of the students egged on their followers to press forward with the result 
that they were hit by the police with batons. One of the students at 
that moment caught hold of a European sergeant and had a struggle and 
whilst struggling they fell into a drain near the pillar-box at the corner 
of Bigandet and Sparks Streets. Some of the European sergeants and 
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Indian constables went to rescue their comrade. As they went, stones,. 
brickbats and missiles were thrown and a general charge was ordered 
by the Commissioner of Police. 


(3) The action of the police when so dispersing it. 


The police were justified in law in charging the crowd in Bigandet 
Street and Fraser Street, but they were not justified in charging the girl 
and boy students in Sparks Street. In charging the students in. 
Bigandet and Fraser Streets they used only moderate force. 


(4) The casualties that were caused. 


According to the evidence given by Dr. Ba Than, the Police Surgeon,. 
the number of casualties that were brought for treatment to hospital 
was only 80. Of this number, 53 were Burman students, 4 were 
members of the police force, and the remaining 23 were non-students,. 
mostly Burmans, amongst wkom were a press rerorter, a teacher and 
some ambulance men. However, a student named Chit Ko Hla, witness 
No. 5, has produced a list of injured stndents. According to this list: 
there were altogether 184 students who received injuries at the hands. 
of the police: As no evidence is produced in support of Chit Ko Hla’s 
statement we do not think we shall be justified in making it as a basis. 
for our finding as regards the number of casualties. On the cther hand, 
we cannot also accept the list given by the Police Surgeon as a complete: 
list of the number of persons who received injuries in the course of the 
clash. According to the evidence placed before us some of the injured 
students did not attend hospital or any dispensary for treatment. 
Therefore we feel that we shall be justified in estimating the number 
of casualties at a little over 100. 


In conclusion we wish to convey our thanks to the ccunsel who have: 
appeared for the students and the police for their helpand co-operation 
and we also desire to place on record our appreciation cf the valuable 
services of our Secretary, U Hla Shain, but for whose indefatigable- 
energy and able supervision of the staff our task would have been 


heavier and the duration of the enquiry extended far beyond ten 
sittings. 


(Sd.) BA U, Chairman. : 
(Sd.) M. THWIN, Member: 
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PREFACE. 


I have had the advantage of reading the majority report and 
sincerely regret to say that in spite of our joint endeavours to achieve- 
unanimity Iam unable to accept some of the conclusions arrived-at by 
my colleagues. After a great deal of deliberations, we were agreed on 
three main points, namely, (1) that the police were not justified in 
charging the students in Sparks Street; (2) that they were legally. 
justified in charging the crowd at the corner of Sparks Street and Fraser. 
Street ; and (3) that they were also justified in charging the crowd in 
Bigandet Street. I have written my report on these agreed lines, but 
there still remain certain differences of opinion between me and my 
colleagues which, though few, are fundamental and of vital importance, 
as in my opinicn they go io the very root of the controversy before us. 
I have therefore preferred to present the facts in my own way and to 
give my own reasons for agreeing with or differing from the majority 
report. 


Part I.— Police Version vis-a-vis Students. 


Barring details of minor importance, the two versions agree in every 
tespect except in one important particular, namely, whether there was 
a charge on the students in Sparks Street. The Commissioner of Police 
is most emphatic that nothing of the kind happened ; while the students 
are all unanimous that they were brutally bludgeoned in Sparks Street: 
As the two accounts are absolutely irreconcilable, I shall proceed’to 
examine which of these is true, dealing with the police versicn first. 


Part II.—The Police Version. 


Accorcing to the Commissioner of Police, picketing was still in full 
swing at the two gates in Sparks Street when the police party went. at 
12-30 to clear it of spectators, and he even arrested five or six girls ; 
but his officers have given an entirely different version and are agreed 
that the picketers had deserted not only these two gates but the other 
two gates in Dalhousie Street. I am inclined to attribute this mis- 
statement on the part of the Commissicner of Police to design and not 
to inadvertence or lapse of memory, because he reiterates the presence 
of picketers at these gates several times in his evidence, in giving which 
he was throughout referring to and practically reading from a few pages 
of type-written notes brought by him. The incident must have been 
quite fresh in his mind when he was examined: on March 22nd, 92 days 
after the occurrence. While he was busy attending to the arrest of 
picketers, he saw “a small commotion going on with the Assistant 
Commissioner’s party” and “went up there at once to see what was 
happening.” He did not notice the students being assaulted but saw a 
very large and unruly crowd which he decided to push further back. 
* As the police party advanced the crowd fell back at once without any 
trouble.’ When questioned by U E Maung whether he never noticed 
some three or four students being beaten after they had fallen down, he 
replied, ‘ I was busy with what to do about the Secretariat,’ obviously 
referring to the arrest of picketers who were non est. 

By the time we examined other police witnesses, the students 
had given their evidence and filed several photographs as exhibits. 
Confronted with some of the photographs, the Assistant Commisioner, 
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Mr. Tydd, had to admit that some of the student leaders had been 
definitely hit by the police before bottles and stones were thrown from 
the Sun Press. He did not see any girl student being injured in Sparks 
Street but admitted that he witnessed two girls being beaten by 
constables in Bigandet Street. When questioned how some girls 
sustained their injuries in Sparks Street, he explained that they might 
easily have been hit by missiles intended for the police. He was, 
however, frank enough to admit that he did not see any of the missiles 
falling into the crowd of girls in Sparks Street and that the missiles 
coming from the Sun Press side were “ stray ones, not very serious.” 
I cannot, however, help remarking that Mr. Tydd made a most 
astounding statement that the mounted police were pushed by the 
processionists at the corner of Sparks Street and Bigandet Street when 
all the evidence on the record is the other way about. When shewn 
Exhibit ‘‘O,” which represents one girl seated and shielding herself 
from attack and two boys lying wounded amidst several policemen in 
front of the Hindu Temple in Sparks Street, his explanation was that 
the incident depicted in the photograph might have happened while he 
was proceeding in the direction of the Sun Press to speak to 
U Ba Glay. 

The next police witness is Mr. Smitherman, Superintendent of 
Police, Western Division. Like the Commissioner of Police he did 
not notice any assault on the students in Sparks Street. He has 
identified his portrait in Exhibit ‘‘B” showing the vanguard of the 
procession being pushed by the police in front of Bryan Smyth and 
Company in Sparks Street, which is between the Sun Press and the 
Hindu Temple. The kneeling figure in the centre of this photograph, 
apparently that of a boy judging by his foot gear, suggests that first 
blood had already been drawn by the police party. 

I wish to observe that in this photograph, which represents the 
first clash between the students and the police nota single Indian 
constable is tobe seen and the police are European sergeants* and 
officers ; Mr. Tydd is shewn as pushing a girl with his left hand. This 
exhibit confirms ample testimony on record that the European Sergeants 
were the first who started the ball rolling and the Indian constables 
immediately followed suit, as is evident from the photographic 
Exhibit ‘‘ C ’’ where several Indian policemen are seen behind their 
European comrades. 

When cross-examined what the constables were doing as depicted 
in Exhibit “C”, Mr. Smitherman answered, “I did not see this 
particular incident. I was on the side of the Sun Press.’”’ The back 
grounds of these two photographs are identical and so also is the scene 
of encounter which is just opposite a big forked tree in front of Bryan 
Smyth. The landmarks are not only identifiable, but absolutely un- 
mistakable. Mr. Smitherman quite frankly and truthfully admitted that 
he did not see any stones or bottles on the ground at the time when the 
police were surrounding the girls as indicated in Exhibit “ B ”’ and that 
he knew of some batons being broken either in Sparks Street or 
Bigandet Street, though he could not say how many. Like Mr. Tydd, 
he saw the processionists pushing the mounted police—a very daring 
performance, if indeed it were true—but he saw more ; the processionists 
‘were also pushing the foot police. Pushing, after all, is a relative term, 





*Tunderstand that the word “ European Sergeant” refers not strictly to his 
parentage, but rather to his mode of living and dress 


( 21 ) 


and may sometimes mean being pushed as inthis instance. He winds 
up by stating that he would have never tolerated if he saw any police- 
man assaulting any girl students and children and thatif such assault 
took place it must have been without his orders or Mr. Tydd’s as the 
latter issued express orders not to molest the girls but to leave them 
alone. 

I now come to consider the evidence of Mr. Loader, Superintendent 
of Police, Central Division. He was with the Commissioner of Police 
and Mr. West, Superintendent, Hackney Carriages Department, at the 
north-west gate of the Secretariat, when they saw a commotion diagonally 
across Sparks Street on the side of Bryan Smyth. When he went up 
there with his companions he saw “ there were girls moving about 
excitedly and a number of young men, appearing to be students, 
shouting, * Don’t get up. Don’t proceed onward’ and words to that 
effect... The Commissioner of Police went up to the Assistant 
Commissione, and he (Mr. Loader) with a couple of men helped to get 
the girls on to the pavement. The girls were in the middle of the 
street, but he did not see any sergeants hitting the girls who were 
excited and hysterical ; he however saw afew European sergeants and 
a few Indian constables moving about trying to push the crowd. “ Then 
the Commissioner of Police ordered the arrest of those who were 
shouting out and who appeared to be leaders. This was done. They 
were placed in a prison van which had come up at that time and then 
all this time missiles were being thrown from the direction of the 
north-west, that is, the Sun Press side.’’ Mr. Loader’s description of 
what transpired tallies substantially with the account given by Maung 
Thein Aung and other students, except that he did not see the beating 
of the students in Sparks Street. 


Under the orders of the Commissioner of Police, he raided the 
premises of the Sun Press andthe New Light of Burma and seized 
several photo blocks the very evening of the occurrence. The reason 
advinced for the seizure was to prevent publication of incriminating 
evidence ; !whether against the police or the students he declined to 
answer. He explained that “ the idea was to prevent the public 
getting a wrong impression of the whole thing.’ To fit in with the 
version of the police, the background of these photographs, especially 
Exhibits “B”, ““C” and “O”, should be shifted to somewhere in 
Fraser Street and Bigandet Street, and the girls with consternation writ 
large on their faces should be substituted by an agressive and unruly 
mob. ; 

The next police witness is U Tun Ohn who knows nothing except 
that under instructions he placed a barrier in Sparks Street at its 
junction with Dalhousie Street and that the police force was led by 
Mr. Tydd, and not by Mr. Reynolds who followed behind within a 
couple of minutes. 

Mr. West, Superintendent, Hackney Carriages Department, 
corroborates the Commissioner of Police in having seen some girls and 
five or six boys seated at the gate of the Secretariat facing Bryan Smyth, 
and adds that, ‘‘ these boys were arrested and put into the police bus. 
The girls were allowed to proceed north. I went forward and the boys 
were shouting out to the girls not to move.” Like his brother officers 
he did not notice any attack on the students in Sparks Street. 

The second last witness for the police is U Shwe Ba, Inspector, 
Detective Staff, Rangoon Town. Being an officer of the Intelligence 
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Department he received information of everything that was happening 
amongst the students, but in most cases after the event only. He- 
followed the students from the Students’ Union in the University Estate. 
right up to Sparks Street. The picketing of all entrances to the: 
Secretariat had been decided upon by the Working Committee of the 
University Students’ Union, the Executive Members of the All-Burma. 
Students’ Union and representatives of various schools in Rangoon 
since the previous night, but the information gathere1 by U Shwe Ba. 
was that the students were going on a strike. He was soon disillusioned: 
when ke observed bus-l!oads of students arriving one alter another and 
being statione<l round the Secretariat compound, blocking all the gates. 
and oiker ways of ingress. Laler, he received “two pieces of| 
information. One was that they were going to retire. The other was 
that as the sun was hot they were going to chinge places.” The latter. 
proved incorrect while the former was incomplete inasmuch as the: 
students were marching in procession to listen to an address to be 
delivered by Maung Hla Shwe from the Sun Press corner before they 
dispersed. He followed the procession in his motor-car round the 
Secretariat compound till he reached the junction of Bigandet Street 
and Sparks Street ; and just at the psychological moment when the head. 
of the procession entered Sparks Street he disappeared to park his car 
in a less crowded place in 40th Stre:t. When he returned and walked 
along the pavement on the Sun Press side, he saw some school boys. 
come running up shouiing, “They are striking! They are striking !’”’ 
He never bothe-ed to investigate who were striking and if anybody was 
hit. When he went up further he saw stones, bottles, some sticks and- 
oranges being thrown and the police chasing some of these people ; 
but he did not see the baton charge made by the police in Sparks, 
Street. 

In passing I may remark that U Shwe Ba failed in his duty in not 
keeping the Commissioner of Police informed of the developments at 
every stage and it does not appear that he even knew anything of the 
fore-gathering of 400 foot police and a few mounted police at Mingala’ 
outpost in Brooking Street to deal with the situation while the picketers. 
were perambulating the Secretariat compound. Probably, he was 
contemplating to write and submit a full report of the day’s incidents . 
through the proper channel. A few minutes delay in communicating 
latest information may sometimes precipitate a catastrophe. S 

The last witness Sub-Inspector Khan produces Register No. 9 
containing a list of articles said to have been picked up cn the spot: 
after the occurrence. The list comprises a motor tyre lever, a piece 
of iron pipe, a wooden mallet and a broken piece of a brass bowl. Why 
so many stones, sticks, brickbats and bottles alleged to have been flung’ 
at the police were not picked up and listed in the Register is not: 
explained. . 


ow 


Part -III.—Constitution of Students’ Assembly. 


Before I deal with the version of the students, I should like to make: 
a few observations about their constitution, discipline and supervision... 
I have thought it necessary to- do so. because it was strenuously: 
contended and persistently maintained by the police, in the cross-. 
examina‘ion of the witnesses for the students’ party and in the evidence: 
of the police witnesses, that immediately the head of the procession.was . 
pushed by the mounted police, the procession- became disorganised and- 
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its members got mingled with the spectators so that from that moment: 
onward there was a heterogeneous and amorphous crowd amongst 
whom it was impossible to distinguish the students from the spectators. 
According to Maung Hla Shwe about 2,500 boys and 200 girls took part: 
in the picketing. Accounting for those who had returned home without. 
joining the procession, the students would roughly number 1,500 at a 
modest estimate, whereas the crowd at the time of the clash would be 
about 200 or 300 according t» U Ba Glay. Relative numerical strength 
alone will indicate that a crowd of that dimension would not be capable 
of absorbing the students who greatly outnumbered them. The: 
majority of the students were between the ages of twelve and fifteen, as 
admitted by Mr. Reynolds, while some of the undergraduates and 
students frcm the Pazundaung Normal Schocl were a few years senior- 
in age. A Burman adult always wears his turban which a studeat 
never puts on, while an Indian’s costume is quite diffe-ent ; and in my 
view it will be as easy to distinguish any member cf curious spectators: 
from the students, male or female, as tares and tret in a fiell of corn. 


The leaders of the students seemed to have realized their responsi-- 
bility and the hazardous nature of the course they were embarking. 
upon, while the younger members looked upon it as a holiday excursion, 
nothing more serious than the picketing of schools. The leaders. 
appeared to anticipate a possibility of some sort of trouble from the: 
police, and therefore issued strict orders that the students must not 
carry any weapons, “not even a pen-knife”. They offered passive: 
resistance in the morning and successfully foiled the attempts of the: 
police to remove them bodily or push them from behind, as _ illustrated. 
in the photograph, Exhibit “D”. They. were not an undisciplined but 
a well-organized body. They had several Supervisors appointed with: 
a General Superviscr over them (Maung Kyi Maung, witness No. 7), to: 
watch and advise the picketers at each gate, to look to the distribution 
of food and drink and generally to minister to their needs. In the 
words of Mr. Reynolds, ‘‘ There were one or more students in charge 
and there were a few others walking from group to group giving. 
instructions.” They were particularly careful not to admit any outsider 
or non-stucent into their ranks, and took special precautions against 
such intrusion. Mzung Kyaw Sein (Witness No. 28) states, “I was 
one of the Supervisors going from gate to gate and giving instructions 
to the picketers. I told them not toallow any outsider to come and mix 
with them. I gave them instructions bec:use I was afraid lest some: 
outsiders got into the crowd of picketers and thit they might provoke 
the police by throwing stones and missiles with the result ‘that the 
police might attack the students. I took that precaution knowing 
that the police were in the habit of attacking pecple on all soris of: 
pretext.” Ko Tun Shwe, Teacher, Pazundaung Municipal School. 
(Witness No. 23) states that on the day. in question his school was 
closed and as his pupils had gone to participate in the picketing he- 
went tosee what wis going cn. He tried to join the procession but was 
told off by the leaders who objected to the presence of any non-student: 
among the processionists, so that he was obliged to watch the procession 
by walking along the pavement. How well equipped the students were: 
is further shewn by the fact that they had in readiness, while they were 
picketing, about 40 first-aiders. belonging to the Burma National 
Ambulance Corps and the Myoma Volunteer Corps who marched ona 
either side of the procession at convenient distances. : 
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In appearing to eulogise the orderliness and equipment of the 
students, I do not wish to be understood that I approve of their conduct 
or the method employed by them to attain their purpose. Whether 
students should be permitted to dabble in practical politics is a matter 
in which I desire to express no opinion. I have dwelt on this aspect of 
the case only to show the improbability that an assembly so constituted 
could have been easily provoked into open defhance of authority or. 
‘disorganised into a rabble at once. 


Part IV.—The Students’ Version. 


Maung Thein Aung’s account has been supported in material 
particulars by his fellow students whc, with juvenile candour, have 
‘related the ordeal each had undergone on that fateful day. A few 
-extracts from their statements as to what happened in Sparks Street are 
reproduced below :— 


Ma Khin San (Witness No. 11).—‘ Tney did not bar our passage, 
but when we went into Sparks Street and when we got just in front of 
Bryan Smyth's office, the mounted police began pushing up towards the 
pavement on the side cf the Sun Press. Just at that moment the foot 
policemen, who came along Sparks Street from Dalhousie Street side, 
about 100 strong, surrounded and struck us. We did nothing in 
retaliation. In fact, we never intended to do anything in retaliation to 
the police. Ma Saw Yee received a bleeding wound on the head. 
When I saw her receiving a wound I went to help her. As I did so I 
myself received two blows on the head. Then a confusion arose. We 
sat down, but as the heat of the sun became unbearable we went to the 
pavement on the side of the Secretariat compound carrying Ma Saw 
Yee with us. There were altogether about 20 of us both boys and 
‘girls Some first-aiders were also there and when they were rendering 
first aid to the wounded some policemen came and drove us away. We 
refused to go. Just at that junciure, I saw Ko Thein Aung anda 
‘standard bearer being beaten by the police and arrested and taken away. 
When the standard bearer was taken away under arrest, he left the flag 
‘behind. Whereupon Ma Khin Mya went and caught hold of that flag. 
A policeman came forward and attempted to snatch it away from 
Ma Khin Mya, but she would not let it go. We also joined in and 
thelped Ma Khin Mya. Subsequently, in the course of the struggle 
Ma Khin Mya fell on the ground. While she was lying on the ground, 
some policemen kicked and beat her about. Some of us went in and 
raised her up. When we were able to help her up one Burman police 
‘officer came and said it was no use standing there and asked us to go 
away from Sparks Street. Taking his advice we went towards 
Bigandet Street. When we got to Bigandet Street we saw one girl 
student staggering about and I went and helped her. Just at that 
‘moment, I heard acry “Run! Run! The police are attacking the 
students.’’ Then I saw policemen chasing the students both into 
Bigandet Street and Fraser Street and assaulting them. AsI could not 
run anywhere, I lay under a tree in Bigandet Street. While I was 
lying down under the tree I saw several policemen assiulting the 
students who were lying wounded on the streets. As I was afraid, I 
kept my eyes shut and refused to look any more.” 

Ma Aye Kyin (Witness No. 12).—‘ 1 was struck on the right side 
of my crown and I fell down. The person who struck me was a 
European sergeant. I tried to get up and as I was in a sitting position 
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I was struck again on my right shoulder. I did not know whether this. 
man was an Indian policeman or a European sergeant- As soon as I 
was struck the second time Ko Thein Aung asked us to sit down. Some: 
of us sat down, others did not. As l was in a sitting position I saw an 
Indian policeman squeezing the neck of a boy student and pushing him. 
away. That boy fell down and as he was in a lying position an Indian. 
policeman delivered a blow with a stick which landed on his head. L 
saw him lying in a pool of blood.” 


Ma Kyi Kyi (Witness No. 21.)—‘‘ As I was looking east a European: 
sergeant pulled me by the hair and delivered a blow on my abdomen 
and I fell down and lost consciousness. When I regained consciousness,. 
I was called to come to the side of tne pavement on the Secretariat and 
I went there.” 


Maung Tin Maung (Witness No. 26).—“ As the result of the charge: 
the students fell back. One of the European sergeants came right up to. 
me and gave mea blow on the chin; but I avcided the blow which fell 
onmy chest. Almost immediately after, I was given a blow on the 
head with a stick, I fell senseless. When I recovered consciousness. 
I found myself in a private car—taken to the General Hosrital where 
I remained as in-patient for about 15 days.” 


Maung Kyaw Sein (Witness No. 28).— One of them gave me a 
blow on the back and then one European sergeant raised me by the 
armpit and gave two or three blows on the buttock and then they pushed. 
me onthe pavement. I sawsome rolicemen assaulting some girl students. 
just in front of the Hindu Temple and Bryan Smyth and Company. 
When I saw tke girl students being assaulted in that manner I went: 
over to protect them. Those who assaulted the girl students at that 
place were Indian rolicemen. I told them in Hindustani, ‘* Don’t 
strike, don’t strike.’ They took no notice of me but went on 
assaulting the girls. They also struck me on both my arms. They 
then pushed me and I staggered forward. As I staggered forward I 
turned round to look and as I did so I received a blow on the left 
temple. I was subsequently admitted into the General Hospital where I 
was trea‘ed as an in-patient for three months andseven days. I still feel 
the effects of iny head injuries in that I feel giddy sometimes. As the 
result of the blow I received on the head I now have to wear srectacles. 
Before that I did not wear spectacles.’ This witness has identified 
himself in Exhibit ‘‘O” by the jacket and longyi he was wearing and. 
the Shan bag he carried. 

Ma Mya May (Witness No. 38).—‘‘ They charged us. One Indian: 
policeman dealt out a blow to me. I warded off the blow with my 
right arm. As a result of the blow I fell ; asI fell I received another blow 
on my back delivered by a European sergeant. Just at that moment two. 
‘students covered me with their bodies so as to offer protection to me. 
As they covered me with their bodies one of students received a blow 
on the head. Whereupon another student raised me up by the armpit. 
and carried me to a corner near the Sun Press. As I was being carried 
along, that student also received a blow ; I saw blood spurting out of 
the wound on his head. AsI got to the corner near the Sun Press I 
fell unconscious. When I recovered consciousness I found myself in 
the Sun Press.” : 


Ma Sein Thin (Witnees No. 39).—‘ I received a blow dealt out by 
an Indian police on the head. As a result of a blowI fell down 
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‘unconscious. When I recovered consciousness I found myself in 
the General Hospital. After stitching my wound they sent mehome. I 
‘had to attend the General Hospital as an out-patieut for ten days.” 

There is cefinite evidence that Maung Aung Gyaw who met his 
death was first beaten in Sparks Street, and again on the pavement on 
the Sun Press side, while he was staggering witha bleeding head injury 
as is fully Cescribed in the majority report. 

The presence of these students does not admit of any doubt as 
unany cf them have identified their portraits in the photographs 
exhibited in the proceedings. The students’ version received strong 
corroboration frem the four members of the House of Representatives 
U Mya, U Ain, U Ba Ohn and U Tun Aung (Witnesses Nos. 4, 5, 6 
and 34) and the Man-ging Director of the Sun Press, U Ba Glay 
(Witness No. 53) and some first-aiders one of whom, Maung Than 
‘Myint (Witness No. 36), received a bleeding head injury in spite of his 
‘uniform which displayed a red-cross emblem. 


Part V.—Whose Version is correct ? 


After carefully weighing the evidence on both sices, I hive no 
hesitation in saying that the students were first assaulted in Sparks 
‘Street. Of the 35 students who have given evidence, only six were 
attacked, in Bigandet Street, while by far the great majority of 
wasualties were girls who formed the vanguard of the procession. 
‘According to 'U Ba Glay, with whose evidence I am impressed, 
‘pandemonium reigned in Sparks Street for 5 or 10 minutes before bottles 
-were thrown.from the betel stall at the corner of Sparks Street and 
:Fraser Street. Above all, the three photographers (Witnesses 
‘Nos. 32, 51 and 52) and their phot-graphs, especially Exhibits “ B”, 
“(C” and “O”, have conclusively condemned the police. The 
‘suggestion of Mr. Loader that the students might have pretended to 
fall down or might have struck by the missiles meant for the police is 
‘not puerile. Without taxing my.credulity to its limit, I fnd it rather 
“hard to believe that the Police Commissioner and his officers failed to 
‘notice such a pathetic tragedy being enacted in their immediate 
presence. 

I wish tolay stress on one point that in the beginning of the 
onslaught the students were quite distinct and distinguishable from the 
‘spectators who were seen on the pavements near the junction of 
Sparks Street, Fraser Street and Bigandet Street. In the words of 
‘Mr. Tydd, “ This procession then turned into Sparks Street because the 
centre of the road was clear. The crowd was on the pavement.” 
There is ample testimony that at this particular moment the students 
were by themselves without a single outsider amongst them. They 
chad taken special precautions since the morning to guard against 
the intrusion of any non-student. 


Part VI.—Necessity for Clearing Sparks Street. 


The Premier’s orders were to keep one gate open for Governtnent 
officers and others to enter the Secretariat, and the Commissioner of 
Police in consultation with his staff at the Mogul Guard decided to clear 
Sparks Street of spectators as.a preliminary measure for keeping one of 
the gatesopen. He then collected at Mingala Outpost in Brooking 
Street about 400 foot police and four’or five mounted police armed 
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with riot batons, which are far longer and bigger than the ordinary 
police truncheon we see. every day with beat ccnstables, with a view 
to achieve his purpose, and not to give battle to the students who had 
nonplussed him and his policemen in the early part of the morning. I 
am prepared to concede that while the police force was fcregathering 
at Mingala Outpost they expected to encounter a formidable army of 
students at the gates, unarmed and non-violent, and a huge crowd of 
curious sight-seers along Sparks Street; but I find it difficult to believe 
that when they emerged from Brooking Street into Dalhousie Street 
none of them knew where the students were. Judging by distances and 
the probable time for perambulating the Secretariat compound, the 
east gate of the Secretariat and the Brooking Street junction are 
equidistant from the post office corner of the Secretariat ; and if any 
member.of the police .party had cared to turn eyes-right as they 
emerged from Brooking Street he would have certainly seen at least the 
tail end of the procession in Judah Ezekiel Street. Be that as it may, 
the Premier’s object had been more than accomplished when the police 
discovered no less than four gates had been deserted on Dalhousie 
Street and Sparks Street. As to clearing Sparks Street of spectators, 
theyyhad already disappeared because there was no sight to be seen, the 
picketers having left. Mr. Smitherman states, ‘There were fifty or sixty 
people on ‘me pavements at that time and there were no picketers at 
the gates. . . The usual number of people walking up and down the 
street.’ Maung Hla Shwe (Witness No. 2), Maung Thein Aung 
(Witness No. 3), Maung Kyi Maung (Witness No. 7), Maung Soe Maung 
(Witness No. 30) and Maung Tun Shein (Witness No. 42) have given 
‘evidence that Sparks Street had been cleared of pedestrians in order to 
make room for the students who were to listen to Maung Hla Shwe 
who was to address them from the Sun Press corner and their state- 
ments have been confirmed by the evidence of the onlookers whom we 
have examined. That Sparks Street itself was devoid of spectators and 
students alike when the police force. entered it, I entertain hardly any 
doubt ; it is obvious that the orders of the Premier and those issued by 
the Commissioner of Police had been complied with by the public and 
the students unknowingly before the police proceeded to execute 
them, and I am at a loss to understand why the Commissioner of 
Police and his officers did not see fit to retrace their steps as soon as 
they debouched into Dalhousie Street from Brooking Street, except on 
the supposition that they were bent on preventing the students from 
entering Sparks Street once again at all costs. When asked by the 
Chairman where was the necessity to clear Spat ks Street, the Assistant 
Commissioner of Police, Mr. Tydd, answered, ‘I cannot say. The 
Commissioner of Police’s orders were that one gate must be kept clear 
and that was going to be a permanent arrangement. Of course, we 
knew nothing of the picketers clearing off.” In the absence of a more 
satisfactory explanation, I am driven to the conclusion that such a 
disastrous catastrophe could have ‘been avoided if the Police Officers 
were so minced. 


Part VII.—Was there Justification for the Char ge ? 


- Before I answer this crucial question, I should like to point out that 
there is clearest evidence that there were three distinct charges, or three 
separate stages of one and the same charge, the second and the third 
being in continuation of the first,-v7%., the charge on the students in 
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Sparks Street, that on the crowd at the corner of Sparks: Street and 
Fraser Street and lastly down Bigandet Street. I shall proceed to deal 
with them one by one. 


Part VIII.—The Charge in Sparks Street, 


Though the police are emphatic in denying that there was any charge 
in Sparks Street, the evidence both oral and documentary have belied 
their version. Mr. Henderson, counsel for the police, however, contends 
that, however cold-blooded, cowardly and cruel may have been the acts of 
the rank andl file, the Commissioner of Police was justified in law in order- 
ing the charge on the students inasmuch as they constituted an unlawful 
assembly within the meaning of section 141, Indian Penal Code and that 
the Commissioner of Police was acting within the scope of the authority 
conferred on him by section 127 of the Criminal Procedure Code. 
U E Maung for the students, on the other hand, argues that though 
the students were undoubtedly members of an unlawful assembly while 
they were picketing the gates of the Secretariat, they ceased to be such 
as soon as they gave it up and were marching in procession round the 
Secretariat, shouting amongst other slogans ‘‘Aungbee”’ (we have 
achieved victory), that is to say, that they have successfully picketed ; 
and that the common object of the students at that time was to listen to 
the address of Maung Hla Shwe. The Committee are unable to arrive 
atunanimity on this subtle and intricate point of law, and do not 
consider it necessary to decide this point to enable them to cometo a 
finding on the issue before them, in which they are unanimous, 
namely, that the police were not at all justified in charging the 
students in Sparks Street irrespective of the question whether the 
whole body of the students constituted an unlawful assembly or 
not. I entirely agree with my colleagues in their interpretation 
of section 127 of Code of Criminal Procedure that ‘What gives 
jurisdiction to a Magistrate or officer-in-charge of a police-station to 
disperse the assembly of five or more persons is its likelihood to cause 
a breach of the peace. If there is no likelihood of a breach of the 
peace, then neither a Magistrate nor an officer-in-charge of a police- 
station has any right to disperse that assembly’; and I emphatically 
endorse their finding that ‘‘ There is, however, not a shred of evidence 
to show that the students who passed into Sparks Street showed any 
signs of committing a breach of the peace.’”’ If the whole assembly of 
students was unlawful, the vanguard was made immune from that 
stigma by the acts of the police officers, for both Mr. Tydd and 
Mr. Smitherman are agreed that they expressiy permitted the girls to 
pass unmolested. The procession was led by Maung Thein Auug with 
two standard bearers on either side of him followed by girl students, 
variously estimated to number between 40 or 50 and below 200. It is 
not alleged that Maung Thein Aung and his two escorts or any other 
male students were singled out from their girl companions ; it must, 
therefore, be assumed that these three male students as well as a few 
others in the vanguard also received permission from Mr. Tydd and 
Mr. Smitherman to enter Sparks Street. The rank and file of the police 
force had no right to push out those students whom their officers had 
given leave tocomein. Further, under section 127 of the Criminal 
Procedure Code an order to disperse is an essential prerequisite before 
any force could be used and there is no evidence that any such order or 
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other warning was given to this group of students who were encircled by 
the foot police who came running from the south and the mounted police 
who rode into the procession and separated them from the rest of 
their comrades in Bigandet Street. In reply to the question put by 
Mr. Henderson whether it was not a fact that the pclice were simply 
pushing the students in Sparks Street, several of them have answered, 
“No. They were beating us deliberately.” There is no reason to 
doubt that tne attack on the students in Sparks Strezt was spontaneous 
and absolutely unpzovoked. Ido not, however, wish to convey the 
impression that the vanguard was lured into Sparks Street by the police 
on purpose with a view to dealing with it separately from the remainder 
of the students. What actually happered was that the vanguard was 
allowed to pass into Sparks Street by Mr. Tydd and Mr. Smitherman, 
and when the head of the procession was level with Bryan Smyth 
further advance was impeded by the foot police while the mounted 
police tried to stem the progress of the processionists immediately 
‘behind with the result that the vanguard became cut off from the main 
tbody. That this was so is clear from the evidence of Maung hein 
Aung andother students and photograph Exhibits A”, ‘‘B” and “C”. 


It has been argued before us that the police had to discharge their 
duty under very provocative circumstances and that they exercised 
commendable restraint in using very moderate force, just sufficient to 
carry out their object. I have held that the first assault on the students 
‘was without any provocation and on the evidence adduced before us I 
am unable to alter my view. That provocation came only after some. 
students had been belaboured in Sparks Street admits no doubt. This 
contention of Mr. Henderson is quite in consonance with the version 
‘put forward by the Commissioner of Police and his officers, according 
‘to whom there was no charge in Sparks Street ; but the evidence on 
the record has established beyond any doubt that the main encounter 
.of the day wasin that street and that the conduct of the police in 
charging the students was inhuman and dastardly. I am also unable to 
agree with Mr. Henderson that very moderate force was used, as there 
is evidence that at least two batons were broken in Sparks Street, and 
that three heads were fractured, resulting in the death of one of the 
‘students. 

Last of all, Mr. Henderson made an attempt to exonerate the police 
officers by arguing that if afew mis-guided constables overreached 
themselves in the course of this charge, the whole of the police force 
should not be stigmatised ; but I cannot accept this view as I am fully 
satisied from the evidence, supported by the photographs, that this 
‘wanton assault on the students was led by the European sergeants and 
pursued by Indian constabley either with the tacit approval or active 
connivance of their superior officers who were present at or within a 
very short distance of the scene of conflict. 


Iam unable to agree with my colleagues that the blame for this 
unfortunate and regrettable incident should be laid at the door of the 
then Commissioner of Police alone, because the Assistant Commissioner, 
Mr. Tydd, referring to the incident in Sparks Street, states “ By that 
time some of the students were definitely hit by the members of the 
police. I want to make it quite clear. The Commissioner of Police said 
he did not see anybody being hit as he was at the back.” r. Loader 
and Mr. West have also stated that they, were with Mr. Reynolds 
at the south-west gate of the Secretariat about the time when 
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the assault was first committed on the students in Sparks Street. 
Another reagon for differing from my colleagues is tha: they have found. 
asa fact that it was Mr. Tydd who gave orders to hit the leaders in 
Sparks Street Though he had not stated in so many words that he 
gave any such ocders, it gave me the impression that he must have 
done so, =s one would otherwise expect stringent disciplinary and 
deparimental measures against those policemen who acted without 
orders frcm <ny of their superior officers. Mr. Tydd denies that tnere 
was charge in Sparks Street though he admits that individual leaders 
were hit there, and explains the difference by saying that a baton 
charge means that * every individual policemen is going to use his baton: 
as soon as he reaches the crcwd.” But that is exactly what haprened 
in Sparks Street, where not only the lecders but several students, 
mostly girls, were indiscriminately assaulted. 


Part IX.—The Charge in Fraser Street. 


There is abundant evidence that soon atter the students were 
assaulted in Sparks Street sc me bottles, glasses, stones and oranges were 
thrown at the police from the Sun Press side ; but whether these were 
thrown actually from the Sun Press or trom its immediate neighbour- 
hood, the evidence is somewhat conflicting. U Ba Glay and the 
members of the House of Representatives who were watching from the 
two balconies on the east side of the Sun Press were definite that no: 
missiles were thrown from the Sun Press premises, while Mr. Tydd 
complained thatthey were. Unless these were thrown by the onlookers 
from those two balconies it is impossible that these missiles should 
have come from the Sun Press itself, for the two windows which over- 
look the balconies are barred so that nobody could have thrown any 
material through them with sufficient force toreach the police near 
Bryan Smyth and Company. There is, however, ample evidence that 
these missiles first started from a betel stall adjoining the Sun Press in: 
Fraser Street, followed a little later by a few stones from the back: 
drainage space behind the Sun Press. 

Iam dispcsed to hold that there was no stone-throwing from the 
Sun Press itself for the simple reason that the balconies occupy a 
commanding position and at least some policemen must have been hit 
if stones were thrown from those places. Mr. Tyddis quite definite: 
that none of his men received injuries in Sparks Street as indicated in 
Exhibits ‘‘B” and ‘‘C” and that they received injuries only after: 
they had charged the crowd in Bigandet Street. 

There is a betel stall at the north-east corner of the Sun Press in: 
Fraser Street and among other articles aerated water is sold there. It 
is, therefore, very likely that this shop Supplied all the missiles required: 
by the recalcitrant members of the crowd near that corner. 

The point for determination, however, is whether the police were 
justified in charging the people at the corner of Sparks Street and 
Fraser Street. The answer to this question depends almost entirely on: 
how soon the missiles started being thrown at the police after the first 
assault on the students. According to Mr. Tydd, the police party had 
definitely hit one or two student leaders before bottles were thrown at 
the police. This must have been within a very short time of the first 
on-slaughy when it would not have been possible to foresee the conse-- 
quences and it cannot be. said that those who threw bottles and other 
missiles were acting in the exercise of the right of private defence of: 
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the persons of the students. The right of private defence conferred on 
every person under section 97 of the Penal Code to defend himself or 
the body of any other person against any offence affecting human body 
is subject to the restrictions in section 99 of the said Code which reads: 
“ There is no right of private defence against an act which does not 
reasonably cause apprehension of death or of grievous hurt, if done, or 
attempted to be done by the direction of a public servant acting in 
good faith under colour of his office, though that act may not be 
strictly justifiable by law.” 

Exhibits ‘‘B” and ‘“C ” confirm my view that those members of the 
spectators who were in sympathy with the students must have retaliated 
on the police immediately after one or two students were hit by the 
police party. In Exhibit “B” the police are seen pushing back the 
vanguard of the procession towards the west pavement of Sparks Street 
and the kneeling figure of a boy inthe middle of the photograph 
is, perhaps, that of the first victim ; three European sergeants are seen 
running in the direction of the Sun Press. Exhibit “ C ” shows Maung 
Kyi Maung lying cn the ground with an orange before him and suggests 
that this is the next immediate stage in the charge towards the 
corner of the Sun Press. I have no hesitation in saying that the persons 
against whom the charge was made by the police were members of an 
unlawful assembly as defined in section 141, Indian Penal Code, and 
that the police were fully justihed in carrying out this charge under the 
provisions of section 127, Criminal Procedure Code. No command 
was given, as required by that section, to the assembly to disperse prior 
to the charge, but such command is unnecessary if the members of the 
assembly had already broken into violence. No students seem to have 
been injured, nor is there evidence that any non-students were injured, 
in the course of this charge ; and I am of the opinion that the crowd 
at the corner of Sparks Street and Fraser Street was composed entirely 
of hooligan sympathisers. 


Part X.—The Charge in Bigandet Street. 


According to the police this is the only charge of the day preceded 
by a preliminary skirmish down the corner of Sparks Street and Fraser 
Street in pursuit of stone-throwers. Evidence is conflicting as to 
whether the people in Bigandet Street, on whom the charge was made, 
were composed of students only or whether there were spectators as well. 
Most of the students have given evidence that there were no outsiders 
amongst them and that a few onlookers who stood on St. Paul’s side of 
the pavement in Bigandet Street were quite distinguishable from them. 
Maung Aye Ngwe, Witness No. 25, has given evidence that imme- 
diately after the assault on the students in Sparks Street, he mounted a 
pillar box and shouted to the students in Bigandet Street, “ You are all 
unarmed. If you are disorganised the police will want to charge you, 
If in spite of the fact that you are unarmed the police should strike you 
don’t retaliate.” He ordered the students to come up to the pavement 
on the Secretariat side which they accordingly did. Heis supported 
by some other students, many of whom thereafter ran up to the corner 
of Bigandet. Street and Sparks Street and also to the Secretariat 
compound to see what was happening to the front of the procession, 
while others remained stationary in their places. According to the police, 
however, there was a mass of people in Bigandet Street blocking that 
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street as well as the pavements on either side and that ic was impossible 
for them to distinguish the students from the crowd. Evidence varies 
as to the number of spectators round the junction of Sparks Street and 
Bigandet Street, but the majoriry of the witnesses did not see anything 
like a big gathering anywhere near the students in Bigandet Street. 
Some stated that there were about 40 to 50 spectatcrs, while others saw 
even less. I have no doubt that the number of spectitors must have 
increased considerably as the Sparks Street incident developed. 
According to U Ba Glay he siw abcut 200 or 300 yersons on the foot 
paths at that time. I have already observe: that it would have been 
impossible for the members of the crowd to absorb the student com- 
munity and I am still of opinion that by far the greater number of 
people on whom the charge was made in Bigandet Street were composed 
of students only. My view is supported by the photograph, Exhibit 
“J, which shows that practically all the persons retiring close-packed 
in front of the police party are students only. ‘his is obvious from the 
lower garments and jackets they wore and from the absence cf any 
turban on their heads, thereby indicating that the figures are neither 
Indians nor adult Burmans. ‘The photograph, Exhibit ‘'M”’, depicts the 
police party in hot pursuit of the people who had mestly cisrersed by 
then. In both of these photographs, the pavement by the side of the 
Secretariat compound, where the main body of the processionists had 
just assembled, is thickly congested. Iam, therefore, nnable to accept 
the version of the police that the students who had received injuries in 
Bigandet Street were assaulted by the police because they were 
undistinguishibly mingled with the members of the crowd. 


I am not sure as to the real reason for this charge. The account 
given by the px lice is that one of their comrades, Sergeant Neevay, was 
man-handled by certain members of the crowd near the pillar box at 
the corner of Sparks Street and Bigandet Street and that it was in 
order to rescue him that this charge was ordered. No other witnesses, 
either students or outsiders, saw this incident except U Ba Glay who 
states that he saw two students struggling with a European sergeant at 
that corner and that both of them fell into the ditch ; but this according 
to him was immediately before or simultaneously with the assault on 
the students in Sparks Street while the police witnesses would have’ it 
that this incident happened when everything was over and when they 
were about to return home. It is, therefore, obvious that the two 
incidents are not identical as to the point of time and the persons 
engaged in the scuffle. There are also discrepancies in the evidence 
of the Commissioner of Police, the Assistant Commissioner of Police, 
Mr. Smitherman and Mr. Loader as to the manner in which and the 
place where Sergeant Neevay was said to be assaulted, though they are 
agreed that he was very badly beaten and being thrown about by 
the crowd. Sergeant Neevay has not offered himself to be examined 
as a witness. I do not think that if he had been mobbed in the way as 
stated by the rolice witnesses he would have come out of the fray 
without any injury other than a small cut on his face, and it does not 
appear that he attended the hospital. However, there is sufficient 
evidence that, while the police were being engaged in assaulting the 
students in Sparks Street and in pursuing the stone-throwers towards 
the Sun Press corner, some stones were thrown at them from the 
corner of Bigandet Street and Sparks Street, as well as from the Post 
Office side of the Secretariat compound, before the police party 
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proceeded to charge the pecple in Bigandet Sireet. None cf the 
students purports to have seen any stone being thrown from where they 
were in Bigancet Street or from inside the Secretariat compound ; 
while according to the police versicn, hundreds of missiles ccnsisting 
of brickbats, sticks and other things rained on them from those 
directions. I find it rather hard to believe either the story of the 
police or of the students on this point. If the students themselves were 
not responsible for at least some of these missiles they must have 
actually seen who threw them; whereas if the stone-throwing were as 
serious as alleged by the police one would expect to find more police- 
men injured and more serious injuries on them and probably a greater 
number of casualties in this charge, while as a matter of fict, only 
slight injuries were sustained by a few members of the police force of 
whom a European sergeant and three Indian constables attended the 
hospital. I would attribute the reasons for this charge to this throwing 
of stones and other missiles rather than to the necessity for rescuing 
Sergeant Neevay. I entertain a genuine doubt whether scme of these 
missiles could not have originated from the students themselves who 
were assembled in great numbers round the corner of the Secretariat, 
though it is quite possible and most probable that many of them were 
thrown by ruffians who had run away from Fraser Street corner and 
taken shelter amongst the stuclents, and by a separate batch of hooligan 
sympathisers who had by that time somehow got into the Secretariat 
compound ‘That the latter crowd must have beer almost entirely 
responsible fcr assaulting the police in that way is most likely, because 
according to the evidence of the Commissioner of Police, a police party 
was sent into the Secretariat compound to de1l with the ruffiins there ; 
this party led by Mr. Smitherman chased the stone-throwers out of the 
Secretariat compound “ but not before they had broken many windows. 
and most of the Legislative Council windows.” 

I shall describe this charge in the words of some of the students who: 
were the victims of the orerations of the police party in Bigandet Street. 


Ma Tin Nyun (Witness Nc. 27), who was first assaulted in Sparks 
St-eet, says, “ At the instance of Ko Thein Aung we went to the pave- 
ment on the sice of the Secretariat. While we were there, students 
frcm Bigandet Street aske.l us to go overthere. Ma Yin Nuand I 
went over to the crowd of boys. While we were there the boys were 
charged by the police and we got pushed ahead by thecrowds. As I 
was moving forward I was struck on the back of my headand I became 
dazed but cid not lose consciousness. I went forward and rested under 
atree. While I was there I saw a boy in the ditch being assaulted by 
two Indian policemen. I shouted out to the police not to assault a man 
who had already fallen. I then lost consciousness. When I regained 
consciousness I found myself in the Secretariat Restaurant from where 
Iwas taken to the Sanitorium. Up to now I have not completely 
recovered from the effects of the blow.” 

I desire here to observe that while giving evidence she winked her 
eyes and shrugged ter shoulders every few seconds as if avoiding an 
impending blow and ske looked far from well. 


Maung Ohn Pe (Witness No. 24) states, “I tried torun away by 
climbing the railings of the Secretariat compound. Iwas so doing 
when a European Sergeant struck me from behind and I fell into a 
ditch. As I lay in the ditch four or five more blows were delivered so 


( 3 ) 


that I lost consciousness . . . I was in the hospital when I 
regained consciousness. It would be about 4-300r5 p.m. I received 
four injuries on my head, one on my forearm and two on my legs.” 


Maung Tin Maung (Witness No. 26) states, “ As a result of the 
charge the students fell back. One of the European Sergeants came 
right up to me and gave me a blow on the chin, but I avoided the blow 
which fell on my chest. Almost immediately after, I was given a blow 
on the head with a stick. I fell senseless. When I recovered 
consciousness, I found myself ina private car; I was taken to the 
General Hospital where I remained as an in-patient for about 15 days.” 


Maung Kvauk (Witness No. 35) states,“ The whole of the proces- 
sion in Bigandet Street came on to the pavement on the side of the 
Secretariat. A moment laterI saw about 30 or 40 policemen, both 
European Sergeants and Indian policemen, come charging towards us 
from the corner of Sparks Street and Bigandet Street. They pursued 
us right up to near St. Paul’s Institute and about 30 to 40 students were 
hemmed in on the side of the Secretariat by the police. I also received 
a blow on my head, but as I had a hat on I became dazed. Some of 
the students escaped by climbing over the fence. Some of the police 
came into the Secretariat compound and pursued them. They ran in 
all directions. ” 


Maung Tun Tin (Witness No. 37) states, ‘‘I tried to escape and ran 
across the road and took shelter between two dust bins on the pave- 
ment on the side of St. Paul’s Institute. To my surprise I came face to 
face with a European Sergeant and I threw up my hands in amazement. 
He delivered a blow which fell on my right shoulder. I sat down and 
tried to escape in the opposite direction when an Indian policeman gave 
me a blow on my left shoulder. In this photograph, Exhibit “Q” 1 
am here shown seated between a European Sergeant and an Indian 
policeman. I threw myself flaton the ground and somebody stood 
astride on meand dealt mea blow on my head. I did not know 
whether it was a European Sergeant or an Indian policeman. I 
received a bleedifg injury on theright crown of my head. Immediately 
after that, J received another blow on the nape of the neck which 
rendered meiunconscious. I was taken to the hospital by a member of 
the Myoma Volunteer Ambulance Corps. ”’ 


Mr. Tydd admits that he had noticed two girls being hit by 
constables in Bigandet Street and his explanation was that “there was 
a big crowd composed of outsiders and students and the police were 
charging them with batons and naturally some of the girls were mixed 
up in the crowd. ’’ When asked by the Chairman whether Sergeant 
Neevay could not have been rescued without charging the crowd in 
Bigandet Street, he answered, “The police ran forward and more 
police joined in. The crowd was very aggressive and the police were 
stoned from Bigandet Street.’’ This evasive answer helps nobody, but 
I consider it absolutely unnecessary for the police to pursue the crowd, 
who must have then ceased throwing stones, up to the gate of St. Paul’s 
Institute, while Sergeant Neevay was said to be “up against a pillar 
box” according to Mr. Loader and somewhere near there according to 
other police witnesses. 
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Part XI.—Was there justification for this charge? 


I have already stated that it was unnecessary to pursue the crowd 
right up to the gate of St. Paul’s if the police party only meant, as they 
allege, to rescue one of their comrades. Whether this charge was 
justifiable or not will depend entirely on the finding whether the 
assembly charged was an unlawful assembly or not. That the majority 
of its members consisted only of students cannot be gainsaid, but it is 
difficult to say whether the students were an entirely separate body by 
themselves when this charge began. I am disposed to think that at 
least one or two students must have pelted stones at the police and that 
non-student aggressors in their midst and the crowd inside the Secre- 
tariat compound, which was also partly ccmposed of students, were 
responsible for attacking the police in this manner. A perfectly lawful 
assembly may turn into an unlawful one at a later stage (Explanation to 
section 141, Indian Penal Code) and there may be instances where only 
a section of it become unlawful (IV, Burma Law Journal, page 80), but 
in this instance I find it rather hard to persuade myself to believe that the 
students themselves did not whole-heartedly approve of the illegal acts 
of their sympathisers, if one or two of them cid not actually participate 
in the throwing of stones. Even cn the supposition that they did not 
have a common object with the stone-throwers, it was their duty to 
disperse and return home as ston as they saw that some members of the 
crowd had broken the public peace and started assaulting the pclice. 
If the students themselves were not members of an unlawful assembly 
at the time of chargein Bigandet Street, they took the risk of being so 
treated by the police by continuing tobe present there. The law on 
the subject was fully stated in the famous case of Redford versus Birley 
(State Trials, New Series, Volume I, page 1071); and in the words of 
Sir James Fitzjames Stephen, ‘‘ Nor do I think that bare presence at 
such a meeting as a hearer or spectator makes aman guilty of any 
offence though it may expose him to serious consequences if the meeting 
becomes disorderly and in sucha case force may be used against all 
persons whether they take part in the meeting or nots’ (History of 
Criminal Law of England, Volume Il, page 386).. In my view, the 
police were fully justified in charging the students and non-studeuts in 
Bigandet Street though the acts of individual policemen may not have 
been strictly justihable by law. There was not cnly legal justification 
for this charge, but State Policy demands that forces of disorder 
should te nipped ia the bud promptly and decisively. A little spark, 
unless extinguished in time, will certainly kindlea big fire In handling 
a big crowd, some of whom have become unruly and riotous, a very 
onerous responsibility is cast on the shoulder of the police to keep 
the situation well under control, and their duty may be likened to 
damming, with all possible despatch, the first signs of leakage in a 
reservoir which would otherwise cause a deluge. 


Part XII.—Findings. 


I now proceed to give my conclusions on the terms of reference to 
the Committee as follows :— 
(1) The composition of the assembly which came into conflict with 
the police on December 20th near the Secretariat, Rangoon, , 
and the reasons for its presence there. 
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The assembly in the morning was composed of about 2,500 schcob 
boys and about 200 school girls, amongst whom were some under- 
gracluates of the Rangoon University who picketed the gates of the 
Secretariat. They did not come into conflict with the police except that 
an unsuccessiul attempt was made by the police to remove the picketers. 
bodily from the north-west gate of the Secretariat or push them from 
behind. In trying to do so the police arrested one boy and twised his 
arm, but he was subsequently released (see Exhibit ‘““E” and“G”). 
The reasons for their presence was to prevent the Government officers. 
and others working in the Secretariat from getting into the Secretariat. 


About 12-15 or so, these students were ordered to march round the 
Secretariat in a procession with a view to listening to an address to be 
delivered by their leader, Maung Hla Shwe, from the corner of the Sun 
Press. Many of them returned home without joining the procession. 
The vanguard of the procession, composed mainly of girls, came into: 
conflict with the police in front of Bryan Smyth and Company with the 
result already described by me. Their object was to form themselves 
into the figure of capital letter “ L’’ so that they might be able to hear 
Maung Hla Shwe’s address and then to disperse. 


The people on whom the charge was made at the corner of Sparks. 
Street and Fraser Street were curicus spectators who had come to see 
what was happening and who were provoked into throwing bottles and 


other things at the police when they saw the latter attacking the 
students. 


As regards the essembly in Bigandet Street on which the charge was. 
ordered to be directed, it was composed almost entirely of the main 
body of the student processionists who had been cut off from the 
vanguard, with a sprinkling of bad characters who had taken shelter 
among them, and apart from this assembly in Bigandet Street there 
was an unruly crowd of hcoligans inside the Secretariat compound 
where there were some students who had gone there to see what was 
happening to their vanguard. 


(2) The cyycumstances in which it came to be dispersed by force. 

I have fully described how the rolice attacked the vanguard without 

any provccation whatsoever and without having any cause for apprehen- 
sion that the students were likely to cause a breach of the peace. 


The-police charged the people in the direction of the Sun Press 
correr because bottles, glasses and other missiles were thrown at them 
while they were assatlting the students in Sparks Street. 


They continued the charge down Bigandet Street because stones 
were thrown at them from tke pillar box corner of the pavement round 
the Secretariat and from inside the Secretariat compound. 


(3) The action of the police when so dispersing it. 

I have also described how the vanguard of the procession was 
dispersed by the police by force and found that the police had no justi- 
fication whatsover in charging the students in Sparks Street ; and their 
conduct, to say the least, is unmanly and most reprehensible. 


As to the charge towards the corner of Sparks Street and Fraser 
Street, they are fully justified because the people in that corner were 
unruly and aggressive and had started throwing bottles and other 
missiles at the police. In ihe circumstances, it cculd not be said that 
these people were acting in self-defence of the persons of the students. 
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As regards the charge down Bigandet Street, my finding is that the 
students, if some cf them did not actully participate in the throwing of 
stones at the police, were really ia sympathy with those ruffians who: 
were actually throwing s‘ones from their midst and from the Secretariat 
comround and that the police were legally justified in charging the 
studenis and non-students alike in Bigandet Street. 


(4) The casualties that were caused. 


The Police Surgeon of the General Hospital, Dr. Ba Than, has given 
evidence that the total number of cases admitted into the hospital was 
80 of which 54 was treated as out-patients. Of tke total 80, the number 
of Burman students treated in the hospital was 53, the total number of 
police was 4, and the remaining 23 were non-students, mostly Burmans 
amongst whom were a press-reporter, a teacher and some ambulance 
men. All these 53 students received headinjuries while some of them 
received contused wounds on their bodies as well. Of the 53 stucents. 
only three were girls. Chit Ko Hla, Witness No. 5, has compiled a 
list of 184 students in addition to those who were treated as in-patients 
in the General Hospital and states that he visi‘ed each and every student 
soinjured and made tlhe report to the Students’ Union. He has 
described in this list the names of the students, the schools to which 
they belong, the part or parts of the body where each of them sustained 
his cr her injury. Iam unable to verify the correctness of the list 
prepared by him, but there can hzrdly be any doubt that many of the 
stucents who sustained slight injuries returned home without going to 
the hcspital. This is evident from the fact that only three girls: 
attended the hospital, while 16 of them have testihed before us to 
receiving various injuries. The rolice also have filed a list of about a 
dozen members of their rank and file who were said to have sustained 
their injuries during the incident. It is not known whether this 
number includes the four who attended the hcspital as out-door 
patients, and though this list has been fully verified by the officer who 
gave evidence I have no rezson to doubt its correctness. 


NoTE OF DISSENT. 


The Chairman has fcrmulated six questions for the determination 
of the Committee on the facts found about which there is no- essential 
dispute among the members ; but we differ widely on conclusions from 
the established facts. 


My finding on the first question is that the picketers were not only 
an unlawful assembly but constituted several unlawful assemblies, as 
many as the entrances to the Secretariat which each batch of students 
picketed. 

The second question is purely a point cf law as we concur in the 
finding that the common object of the students after they had given up 
picketing was to listen to a.speech to be delivered by their leader from 
the Sun Press corner. Whether an unlawful assembly or a combination 
of several unlawful assemblies cannot be converted into a perfectly law- 
ful body by giving up their original common purpose and adopting 
another, just in the same manner as a lawful assembly may become an 
unlawful one at a subsequent stage, is cne of the moot points which we 
have agreed nct to decide, as our views are divergent. 
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As to the third question, the majority report has not given a definite 
answer, and leaves it to be determined by a consideration of another 
indeterminate factor, namely, whether the behaviour of the students 
was sucht aS to show a determination not to disperse, even if the 
‘Commissioner of Police or any of. his gazetted officers did not expressly 
command them to disperse. As this question assumes that the students 
were no longer an unlawful assembly, I would unhesitatingly answer it 
in the negative on such an assumption, for the obvious reason that they 
would have every right to demonstrate their grievances, either real or 
imaginary, by marching in procession along a public thoroughfare, and 
nobody can interfere with the exerzise of such a right unless and until 
a breach of the public peace is rendered imminent by the conduct of 
such a procession. In this connection, | may note that my colleagues 
have accepted U Shwe Ba’s evidence that the students, when they 
marched ia procession round the Secretariat, were a peaceful and 
orderly crowd ; and I am equilly clear in my mind that n> danger either 
to person or property could be apprehended from such a crowd. 

We are unanimous in answering the fourth question in the negative ; 
and pérsonally I consider that there was no occasion for the issue of an 
order to disperse to an orderly and peaceful assembly from whom my 
colleagues agree that no danger could ensue. 


The fifth question, whether the police were justihed ia disyersing 
the students by force, is the pivot on which all our discussions turned 
in striving at unanimity ; and in spite of the compromise arrived at as 
set out in the preface, I regret that I am still unable to see eye to eye 
with my colleagues in answering this most vital question which is the 
bedrock of the controversy between the police and thestudents. They 
are of opinion that the police were justified in using force in the 
circumstances described by Mr. Tydd, adding a rider that force should 
have been used only against those who were not allowed to pass into 
Sparks Street. With due respect for their opinion, J am unable to 
subscribe to such an answer, or to the phraseology in which the answer 
is couched. My objection to the answer is that, taken by itself, it gives 
a wrong impression ; and the reason for my disapproval of its form is 
that the most prominent incident of the day, namely, the encounter in 
Sparks Street, is assigned a subordinate and inconspicuous place in 
the back ground. In my opinion, it would have been more proper and 
to the point te answer this crucial question in the negitive, with a 
qualification that the police were justified in using force on the crowd 
in Fraser Street and Bigandet Street in the circumstances that eventually 
developed. 


It is with genuine regret that I have found myself compellei1 to 
scrutinize the evidence relied upon by my colleagues for their finding 
on this fundamental issue. Mr. Tydd’s evidence quoted in the majority 
report is referred to as indicating that the students would not have 
dispersed even if they were asked to do so by the police, though 
admittedly no order to disperse was given by any police officer before 
force was resorted to. The conclusion is therefore hypothetical. 
His evidence is not supported by Mr. Smitherman who only heard 
shouts and abuses from the crowd ; Mr. loader saw a number of young 
men, who appeared to be students, shouting, “Don’t get up. Don’t 
proceed onward” and words to that effect while Mr. West noticed that 
the boys were shouting to the girls not to move. My colleagues are 
satished that the girl witnesses were telling nothing but the truth ; and 
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I find it rather difficult to believe Mr. Tydd’s evidence in the face of 
the undeniable fact that several girls were assaulted along with the boys 
in Sparks Street. Even accepting his evidence as wholly true, I find it 
impossible to regard the situation so serious as to justify the use of riot 
batons on the students who did nothing but vocally defy the wishes of 
the pclice. 

Ancther reason advanced by my colleagues in support of their 
opinion is that those who were not permitted to enter Sparks Street 
constituted themselves into an assembly likely to cause a breach of the 
peace within the contemplation of section 127 of the Code of Criminal 
Procedure. This undoubtedly refers to the incidents in Fraser Street, 
where, according to the evidence at our disposal, nobody seems to have 
been injured, and in Bigandet Street in which some students, and 
practically all the non-students, received their injuries. I amat one 
with my colleagues in this view, but I should like to add that this is 
correct only with reference to the point of time at which the public 
tranquillity had been vbroken. We have refrained from deciding 
whether the processionists were an unlawful assembly before they 
came in contact with the police, though we are incomplete agreement 
that there was no apprehension of danger to person or property from 
the students, and that there wis no justification for the use of force in 
any form on the students in Sparks Street. Ona careful perusal of 
the evidence on the record, Iam firmly of the opinixn that tke police 
were the first to break the public peace and that their acts gave rise 
to subsequent disorders in Fraser Street and Bigandet Street. My | 
colleagues also have taken the view that, if the police had not taken a 
precipitate action but waited for a few minutes tc see what the students 
would do, this unfortunate clash would not have occurred at all. I am 
in complete agreement with them on this point. 


As regards the answer to the last question, I have already found 
that, not only was there excessive force used in Sparks Street, but that 
there was no warrant for the use of force in any form whatsoever. 
There only remains for consideration whether the police used only 
moderate force in Bigandet Street, as nobody was injured in Fraser 
Street. I have given in the body of my report extracts from the state- 
ments of certain students who came by their injuries in Bigandet 
Street. I entirely agree with the majority report that the law does not 
contemplate that an executive officer should be the sole arbiter cf the 
amount of force necessary for the dispersal of an unlawful assembly ; 
and that the degree of force should be proportioned to the needs of 
each particular case. I am, however, unable to accept their view that 
the majority of the members of the police force should be credited 
with moderation in the use of force in Bigindet Street, without knowing, 
or without any possibility of fnding out, who constituted this majority 
and who were the minority who committed excesses. Nor can I 
persuade myself to support their deduction that, the weapons used 
being formidable, the amount of force must therefore be proportionately 
less. In this connection, I wish to invite a reference to the decision 
of Mr. Justice Brown in the Indian Law Reports, Rangoon Series, 
Volume V, .page 817, where it is laid down that the weapon used in 
inflicting the blow and the force with which the blow is delivered are 
inextricably bound up together and should be considered conjointly 
and not separately in determining whether the causing of death bya 
head injury is murder or manslaughter. A person who shoots another 
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cannot be heard to say that he only pressed the trigger with gentle: 
force. Dr. Ba Than has in his evidence expressed. the opinion that all 
head injuries are classified as serious, as one can never tell when they 
will prove fatal. He has also stated that all the 53 students treated 
in the hospital had head injuries, of whom only three were girls and 
the three on whom“ grievous hurt” was inflicted were boys. The 
evidence clearly establishes that more girls were injured than boys. 
This indicates that the casualties amongst students were far more 
numerous than the number brought to the hospital for treatment. The 
proportion of “simple injuries” to ‘ grievous injuries” and the fact 
that the latter were caused in Sparks Street do not afford convincing. 
data for concluding that only moderate force was employed in Bigandet 

Street. My reasons are that Dr. Ba Than has classified the injuries. 
according to the definition in the Penai Code and his evidence amounts 
to saying that out of the 53 head injuries there were only three cases of 
fractured skull. According to this method of classitication the injury 
received by Ma Tin Nyun (Witness No. 27) who was struck from 
behind in Bigandet Street and had not recovered from the effects of 

the blow at the time of giving evidence, would be “ simple ” and not 
““ grievous ”’ because her skull was not fractured. I may note that she 
did not attend the hospital but was treated in the University Sanitorium 

like Maung Aung Gyaw and some other students. Furthermore, I 

have no reason to imagine that the same policemen who had used 

brute force with wanton cruelty on defenceless students erstwhile in 

Sparks Street should have suddenly turned humane and gentle in 

charging the crowd in Bigandet Street some of whom did attack the 
police with stones. Moreover, the photographic Exhibits “J” and 

““M ” combined with oral evidence established beyond doubt that the 
students and non-students alike, who must have seen what had 
happened or was happening in Sparks Street, were fleeing in terror 
from the police. These photographs speak for themselves and explain 

the real objective of the police ; and in my opinion it was unnecessary 

to pursue the dispersing crowd up to the gate of St. Paul’s Institute if 

the police only meant to rescue their comrade Sergeant Neevay who was. 
near the pillar box at the corner of Sparks Street and Bigandet Street. 

Mr. Smitherman, who was ordered to march into the Secretariat in 

pursuit of stone-throwers “found nobody inside, but the windows of 
the House of Representatives were broken and also the windows of the: 
various buildings inside the compound were broken.” According to 

all accounts, the students cannot be held responsible for these acts of 

hooliganism ; and it is more than I can explain why some of the 

students in Bigandet Street were struck by the police in the manner 
they have described, except on the supposition that the police were 

wreaking their vengeance on the students for the acts of their 
sympathisers who were more alert and elusive. In my view, the police 

used excessive force on the students in Bigandet Street, having regard 

to the fact that they were unarmed and unoftending ; and I attribute less 

serious injuries and apparently fewer casualties in Bigandet Street not to 

sudden slackening in the dispensation of force by the police who were 
acting under graver provocation, but rather to better facilities for 

escape which were not afforded to their brothers and sisters in Sparks 
Street. 


Before I.conclude, I desire to state that it is with profound regret 
and extreme reluctance that I have written this dissenting note, but no 
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other course is possible when I have differed from my colleagues on 
the two critical issues, to wit, whether the police were justified in using 
force ; and if so, whether more force was employed than the occasion 
demanded, on which we were striving for unanimity but without avail. 
My colleagues have answered these issues in one way as regards the 
incident in Sparks Street and differently in respect of the Bigandet 
‘Street incident ; whereas my own view is that the two incidents are 
inseparable, differing only in point of time and scene of conflict. 

I am glad to associate myself with the remarks of my colleagues in 
thanking the counsel who appeared before us and our able Secretary, 
U Hla Shain. Our thanks are also due to his hardworking staff, of 
whom I particularly wish to mention Miss Y. M. Christoffelsz, Steno- 
typist, who has rendered me valuable assistance ungrudingly in the 
drafting of my report. 


(Sd.) SEIN TUN AUNG,—3-7-39. 
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REMARKS BY THE CHAIRMAN. 


If the note of dissent is allowed to pass through without having any 
comment made thereon, I am afraid it may create a wrong impression 
in the mind of a certain section of the public. In order to prevent the 
creation of such a wrong impression, I record these few notes ; but 1 do 
so with great reluctance and with considerable distaste. 


As we mention in our Report, U E Maung and Mr. Henderson in 
reply to certain questions put by me admitted that in law the police 
were justified in charging the crcwd in Bigandet and Fraser Streets but 
were not justifed in charging the students in Sparks Street as they were 
allowed to pass through into that street by the police themselves. In 
view of these admissions I thought there could not be any difference of 
opinion as to what our findings should be. In that belief I drafted a 
report, but when I showed it to my colleagues, I found to my astonish. 
ment that there wasa great divergence of opinion both on facts and 
law ; but when the true legal position was explained to U Thwin he 
readily agreed to record the findings, which we have done. 


There could be no comproinise on facts and law admitted by both: 
sides. What was agreed upon was not to deal with the question as to 
whether the students constituted themselves an unlawful assembly when: 
they went in procession round the Secretariat. I agreed to this course 
because the case was, in my opinion, in any event, governed by the 
second clause in section 127 of the Code of Criminal Procedure, which 
is in these terms :— 


‘Any magistrate or officer in charge of a police station may 
command any assembly of five or more persons likely to: 
cause a disturbance of the public peace to disperse.” 


Whai this means is that a magistrate or an officer in charge of a 
police station can command an assembly to disperse even though it is. 
not an unlawful assembly, when he is convinced that such an assembly 
is likely to cause a disturbance of the public peace. The person to: 
decide the question as to whether an assembly is likely to cause a 
disturbance of the peace or not is the officer on the spot (47 Allahabad 
205, A.I.R. 1922 Lahore 135). That question was decided by Mr. Tydd 
by barring the passage of the boy students into Sparks Street. When 
the leaders showed signs of defiance by asking their followers to press 
forward, they were hit by the police apparently under the orders. 
of Mr. Tydd. The police were justified so far in doing what they did. 
This legal position was well understood by U E Maung, and therefore,. 
as an eminent lawyer as he is, he frankly and honestly admitted that. 
the police were justified in charging the crowd of students and non- 
students in Bigandet and Fraser Streets, z.e., the students who were not 
allowed to pass into Sparks Street. 


Our only regret is that we did not discuss this question more 
elaborately in our Report as we should. We did not do so as we 
thought that the legal position was so clear and was so well defined,. 
more so in view of the admission made by U E Maung himself, that. 
there could not be any room for doubt about it. 
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If our Report is read as a whole and in the sense in which it is to be 
read, it will then become quite obvious as to what we intended to 
ccnuvey by writing the follcwing sentence :— 


“Further, in view of the evidence given by all the student 
witnesses that they went into Sparks Street to hear the 
address to be given by Hla Shwe from the corner of Sparks: 
and Fraser Streets, we would add that if the police had not 
taken precipitate action but waited for a few minutes to see 
what the students would do, this unfortunate clash would 
not have happened.” 


What we intended to convey and what we do convey by this: 
sentence is that as the police had been tolerant towards the students in 
the earlier part of the morning even though the students had been 
clearly infringing the law, the police might just as well have been 
tolerant in the afternoon, and if they had been tolerant, no clash would 
have taken place. 


It is grossly unfair to pick out a passage from one portion and 
another passage from another portion of the Report and put a construc- 
tion thereon which we never intended to put. 


As regards the question as to what amount of force has been used in 
any given case, it can only be decided by the result it produces. 
Therefore, the law says that a man intends the natural consequences of 
his act. If aman were to strike another on the head with a bludgeon, 
causing only a scalp wound, the intention that would be attributed to 
the assailant was the intention to cause only a simple injury. It would 
then be said that he used only moderate force. 1t would then be said, 
if he intended to cause a wound more serious than a scalp wound, he 
would have used more than moderate force and the skull of the victim: 
would have been broken, or else his life would have been in danger at 
least for a few days. 


The law, therefore, divides “ hurt’ into two classes, “ hurt "— 
simple and grievous, and prescribes a different degree of punishment 
for both. What is meant by grievous hurt is explained in section 320: 
of the Penal Code. 


The decision of Mr. Justice Brown given in the case of Raba Naya 
versus King-Emperor (5 Ran. 817), is for the purpose of this case 
inapplicable. If itis applicable, it is applicable in support of what I 
have stated above. In that case, the appellant gave only ore blow to: 
the deceased on the head with a stick weighing 623 tolas and measuring 
28 inches in length. The Sessions Judge held that the man was guilty 
of murder but on appeal Mr. Justice Brown said :— 


‘“T do not think the blow in the present case has been shown to be 
so severe as to justify a departure from the general rule 
that if ore blow only is delivered with a stick, the intention 
requisite for murder cannot Le presumed.” 


The learned Judge accordingly altered the finding to one of culpable 
homicide not amounting to murder. If the victim had not died, or else 
if his skull had not been broken or his life not in danger, I am sure that 
the learned Judge would have found the appellant guilty only of simple: 


hurt. 


( 44 ) 


U E Maung knew this legal position and for that reason he 
never said a word that the police used more than moderate force 
in charging the crowd in Bigandet and Fraser Streets. All his address 
was directed to proving that the police were not justified in charging 
the students, especially girl students, in Sparks Street. 


As the number of students who were allowed to pass into Sparks 
Street were not more than 4U and as the number of casualties were a 
little over a 100, out of which there were only three cases of grievous 
hurt caused in Sparks Street, we assume that the majority of the 
students received their injuries in Bigandet and Fraser Streets. For 
that reason, we Say that, in fairness to the majority of the members of 
the police force, they used only moderate force. 


An objection is also taken to the phraseslogy in which some of our 
findings are couched and the position in which these findings are given 
in the Report. The objection is evidently raised not knowing that it 
has often been laid down by the Rangoon High Court and other High 
Courts in India that temperate and sober language should be used in 
judgments. The late Chief Court of Lower Burma said in 4 Burma 
Law Times 173, that a judgment is a privileged document and it is 
well to remind judicial officers thit the immunity which they enjoy 
in writing judgments carries with it the duty of circumspection. Any 
temptations to pillory or pour ridicule on strangers should be 
restrained and comments on the conduct of witnesses and parties should 
not go beyond what is really necessary for the elucidation of the 
case. 


Again in 5 Burma Law Times 20, the Chief Court said :— 


“Tt cannot be too strongly insisted on that temperate and sober 
language should be used in judgments. It must not be 
forgotten that strangers attacked in judgments are not 
able to defend themselves. A judgment should confine 
itself to a consideration of the issues before the Court 
together with fair and legitimate comments on any errors 
or irregularities that may be disclosed in the course of the 
trial.” 

The same principle applies in writing a report as in this case. A 
report or a judgment should never be written in a partisan spirit. 


(Sd.) BA U. 
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